
 
 BOARD OF ADJUSTMENT  

PORTSMOUTH, NEW HAMPSHIRE 
 

Remote Meeting Via Zoom Conference Call  
 

Register in advance for this meeting: 
https://zoom.us/webinar/register/WN_7lFW0jjxQoehv4rrVhrzTw 

 
You are required to register to join the meeting over Zoom, a unique meeting ID and password 

will be provided once you register. Public comments can be emailed in advance to 
planning@cityofportsmouth.com. For technical assistance, please contact the Planning 

Department by email (planning@cityofportsmouth.com) or phone (603) 610-7216. 
 

Per NH RSA 91-A:2, III (b) the Chair has declared the COVID-19 outbreak an emergency and 
has waived the requirement that a quorum be physically present at the meeting pursuant to the 
Governor’s Executive Order 2020-04, Section 8, as extended by Executive Order 2020-21, and 
Emergency Order #12, Section 3. Members will be participating remotely and will identify their 

location and any person present with them at that location. All votes will be by roll call. 
 

7:00 P.M.                                                                                                  DECEMBER 15, 2020                                                                                             
                                                                 

AGENDA 
 
I.         ELECTION OF OFFICERS 
 
II. APPROVAL OF MINUTES 
 
A) Approval of the minutes of the meetings of November 17 and 24, 2020. 
 
III. OLD BUSINESS 
 
A) Petition of 150 Greenleaf Avenue Realty Trust, Owner, for property located at 150 

Greenleaf Avenue for Appeal of an Administrative Decision that the following are 
required: 1) A Variance from Section 10-208 Table 4 - Uses in Business Districts (2009 
Ordinance, Section 10.592.20 in current Ordinance) that requires a 200 foot setback from 
any adjoining Residential or Mixed Residential district for motor vehicle sales.  2) A 
Variance from Section 10-1201, Off-Street Parking (2009 Ordinance, Section 10.1113.30 
in current Ordinance) that requires a 100 foot setback for business parking areas from any 
adjoining Residential or Mixed Residential district. 3) A Wetland Conditional Use Permit 
for development within the Inland Wetlands Protection District.  Said property is shown 
on Assessor Map 243 Lot 67 and lies within the Gateway Neighborhood Mixed Use 
Corridor (G1) District. 

 
B) Petition of 111 Maplewood Avenue, LLC, Owner, for property located at 145 

Maplewood Avenue wherein relief is needed from the Zoning Ordinance for signage for 

https://zoom.us/webinar/register/WN_7lFW0jjxQoehv4rrVhrzTw
mailto:planning@cityofportsmouth.com
mailto:planning@cityofportsmouth.com
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new building which requires the following: 1) A Variance from Section 10.1144.63 to 
allow illuminated signs above 25 feet from grade.  Said property is shown on Assessor 
Map 124 Lot 8-1 and lies within the Character District 5 (CD5) District. 

 
IV. PUBLIC HEARINGS – NEW BUSINESS 
 
A) Petition of Jonathan Sandberg, Owner, for property located at 160 Bartlett Street 

whereas relief is needed from the Zoning Ordinance to construct a 6' x 15' mudroom 
addition on the rear of the house which requires the following: 1) A Variance from 
Section 10.521 to allow 34% building coverage where 25% is the maximum allowed.  2) 
A Variance from Section 10.321 to allow a nonconforming structure or building to be 
extended, reconstructed or enlarged without conforming to the requirements of the 
Ordinance.  Said property is shown on Assessor Map 163 Lot 5 and lies within the 
General Residence A (GRA) District.  LU 20-231 

 
B) Petition of The Rice Family Revocable Trust of 1988, Owner, for property located at 

25 Morning Street, Unit B whereas relief is needed from the Zoning Ordinance to 
construct a 6' x 21' deck which requires the following: 1) Variances from Section 10.521 
to allow a) a 2 foot side yard where 10 feet is required; and b) 32% building coverage 
where 25% is the maximum allowed.  2) A Variance from Section 10.321 to allow a 
nonconforming structure or building to be extended, reconstructed or enlarged without 
conforming to the requirements of the Ordinance.  Said property is shown on Assessor 
Map 163 Lot 19-2 and lies within the General Residence A (GRA) District.  LU 20-233 

 
C) Petition of Sean Miller, Owner, for property located at 303 Thornton Street whereas 

relief is needed from the Zoning Ordinance to construct an addition to an existing home 
which requires the following: 1) A Variance from Section 10.521 to allow a 5 foot front 
yard where 15 feet is required.  2)  A Variance from Section 10.321 to allow a 
nonconforming structure or building to be extended, reconstructed or enlarged without 
conforming to the requirements of the Ordinance.  Said property is shown on Assessor 
Map 162 Lot 5 and lies within the General Residence A (GRA) District.  LU 20-228 

 
V. OTHER BUSINESS 
 
VI. ADJOURNMENT 
 



BOARD OF ADJUSTMENT MEETING 
PORTSMOUTH, NEW HAMPSHIRE 

 
Remote Meeting via Zoom Conference Call  

 
7:00 P.M.                                                                                 NOVEMBER 17, 2020                                                                                                                                                                                                                                                                   

MINUTES 
 
MEMBERS PRESENT: Chairman David Rheaume, Vice-Chairman Jeremiah Johnson, Jim 

Lee, Peter McDonell, Christopher Mulligan, Arthur Parrott, 
Alternate Phyllis Eldridge, Alternate Chase Hagaman 

  
MEMBERS ABSENT: John Formella 
 
ALSO PRESENT: Peter Stith, Planning Department   

______________________________________________ 
 
I.        APPROVAL OF MINUTES 
 
A) Approval of the October 20 and 27, 2020 Meeting Minutes 
 
It was moved, seconded, and passed by unanimous vote (7-0) to approve both sets of minutes as 
presented. 
 
II. PUBLIC HEARINGS – NEW BUSINESS 
 
Mr. Mulligan recused himself from the following petition, and Alternates Ms. Eldridge and Mr. 
Hagaman took voting seats. 
 
A) REQUEST TO POSTPONE.  Petition of 150 Greenleaf Avenue Realty Trust, 
Owner, for property located at 150 Greenleaf Avenue for Appeal of an Administrative Decision 
that the following are required: 1) A Variance from Section 10-208 Table 4 - Uses in Business 
Districts (2009 Ordinance, Section 10.592.20 in current Ordinance) that requires a 200 foot 
setback from any adjoining Residential or Mixed Residential district for motor vehicle sales.  2) 
A Variance from Section 10-1201, Off-Street Parking (2009 Ordinance, Section 10.1113.30 in 
current Ordinance) that requires a 100 foot setback for business parking areas from any adjoining 
Residential or Mixed Residential district. 3) A Wetland Conditional Use Permit for development 
within the Inland Wetlands Protection District.  Said property is shown on Assessor Map 243 Lot 
67 and lies within the Gateway Neighborhood Mixed Use Corridor (G1) District.  
 
Chairman Rheaume said the applicant needed additional time and had asked to postpone the 
petition to the December 20, 2020 meeting. 
 
DECISION OF THE BOARD 
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Mr. Lee moved to grant the request to postpone, and Ms. Eldridge seconded. 
 
Mr. Lee said the Board had always granted a first request to postpone and that he saw no reason 
not to do so this time. Ms. Eldridge concurred. 
 
The motion passed by unanimous vote, 7-0. 
 
Mr. Mulligan resumed his voting seat.  Chairman Rheaume recused himself from the following 
petition, and Vice-Chair Johnson assumed the seat of Acting Chair. Both Alternates returned to 
alternate status. 
 
B) Petition of SAI Builders, LLC, Owner, for property located at 27 Elwyn Avenue 
wherein relief was needed from the Zoning Ordinance to install two AC units which requires the 
following: 1) A Variance from Section 10.521 to allow a 5.5 foot right side yard where 10 feet is 
required.  Said property is shown on Assessor Map 113 Lot 28-1 and lies within the General 
Residence A (GRA) District. 
 
SPEAKING TO THE PETITION 
 
Pat Nysten representing the applicant was present and reviewed the petition. He said the request 
was to add two AC condensers to the single-family home. He reviewed the reasons why the 
variance was needed and referred to his previously-submitted criteria. 
 
Mr. Hagaman noted that the applicant was before the Board in 2019 for a request to build on the 
lot, and he asked why the AC units weren’t included at that time. Mr. Nysten said he had thought 
the units would fit on the sides of the steps leading to the patio. Mr. Hagaman said everything 
already looked wired for putting the units in the proposed location. Mr. Nysten said the HVAC 
team had agreed that the proposed location was the most optimal and that the original location by 
the steps was too visible to the street. Mr. McDonell asked if the applicant had received 
comments from the southerly neighbors. Mr. Nysten said a neighbor had a noise concern. He 
noted that the specifications called for 75 decibels (dB) and that other homes in the 
neighborhood had condensers in close proximity to the lot line. Vice-Chair Johnson said 75 dB 
was more like the decibels of a washing machine. He said the proposed unit was more of a fully-
sized residential condenser than the quieter mini-split systems that were generally used. Mr. 
Nysten said his contractor recommended it due to the house’s size.  
 
Acting-Chair Johnson opened the public hearing. 
 
SPEAKING IN FAVOR OF THE PETITION 
 
Shannon Palace of 35 Elwyn Avenue said she was the southerly neighbor who had emailed the 
Board earlier. She said she was in favor of the petition but was concerned about the noise 
because the proposed placement was right under her window on the back side of the house where 
her son slept. She asked if the condenser could be moved to the middle of the house or if it could 
be enclosed with fencing to dampen the sound. 



Minutes, Board of Adjustment Hearing, November 17, 2020                                   Page 3 
 
SPEAKING AGAINST THE PETITION 
 
No one was present to speak. 
 
SPEAKING TO, FOR, OR AGAINST THE PETITION 
 
Shannon Palace of 35 Elwyn Avenue said if the condenser were moved 14 feet toward the street, 
it would be in-between another set of windows on that side of the house and farther away from 
her air-flow window. 
 
No one else was present to speak, and Acting-Chair Johnson closed the public hearing. 
 
DISCUSSION OF THE BOARD 
 
Ms. Eldridge asked if the condenser could be moved. Mr. Nysten said the current location had an 
area away from the window sill and that Ms. Palace’s third floor was far from the ground floor. 
He didn’t know how effective fencing would be because it had to be located 36 inches from the 
condenser. He said Ms. Palace’s house was very close to the lot line and that he felt the proposed 
location for the condenser was the least obtrusive.  
 
Acting-Chair Johnson said that the Board usually considered window locations of affected 
properties. He asked if there was flexibility to locate the unit elsewhere. Mr. Nysten said if they 
moved it to the middle of the house, it would be closer to the neighbor’s windows.  
 
Mr. Hagaman said he wasn’t inclined to support the petition because he wasn’t a big fan of 
‘build first, ask for forgiveness later’. He said the applicant had received variances the year 
before and was asking for an additional variance because he miscalculated where the condenser 
would go. He said the wiring and piping were previously done as well. He said he didn’t see the 
hardship because the applicant created the issue, and that the request also didn’t meet the spirit of 
the ordinance relative to noise and abutting neighbors. He said setbacks were created for a reason 
and that the two homes so close together with two AC units might create an echo chamber. Mr. 
Parrott agreed. He said it was new construction and there was full opportunity to anticipate those 
concerns, but it was dismissed without any real explanation of why the applicant didn’t put the 
units on the back. He said the neighbor’s suggestion seemed reasonable and that his only concern 
with the project was noise because there was nothing to mitigate the sound. 
 
Ms. Eldridge said she didn’t agree and thought there was a hardship because there was no room 
in the backyard to put the unit and it couldn’t be put in the front yard. She said the only 
troublesome window was up on the third floor. Mr. Hagaman said the corner off the rear 
elevation seemed to be a reasonable place to put it. Acting-Chair Johnson agreed. He said there 
was the new construction component to the project and that the Board already went through that 
issue when they dealt with the lot being undersized, but the applicant had still built out the 
footprint to the side yard setback maximums. He said there were other routes for mechanicals, so 
he didn’t think there was much of a hardship. Relating to substantial justice, he said the most 
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directly affected neighbor had proposed a revised location that would work better for everyone. 
He said he wouldn’t support the project as presented. 
 
Mr. Lee agreed with Ms. Eldridge. He said every time the distance was doubled away from the 
sound, it was reduced by 5 dB, so he thought the noise would be decreased considerably. Mr. 
McDonell said it was frustrating to see a project at 90 percent of the way and then have 
additional relief requested. He said he would have supported it if it had been requested as a 
whole package the year before because the only issue at the time was the noise level concern, but 
the concern was mitigated by the fact that the affected window was on the third floor and that the 
window faced out the back, so there could be no echo chamber. He said it was reasonable to 
assume that the neighbor wouldn’t be hugely affected by the condenser, but he agreed that better 
placement of it would be farther up.  
 
DECISION OF THE BOARD 
 
Mr. Hagaman moved to deny the variance request, and Mr. Parrott seconded. 
 
Mr. Hagaman referenced his previous comments. He said the applicant failed on meeting several 
criteria. Relating to hardship, he said it was new construction that required variances the first 
time, so the location of the air conditioners was a failure of design and not the result of an 
existing property that suddenly had a need for a variance. He said substantial justice would not 
be done, noting that the neighbor put forth a sound case on reasons why the condenser could 
have a negative impact on the enjoyment of her property. He said the spirit of the ordinance 
would not be met because the purpose of the setbacks was to ensure proper light, air, and sound 
mitigation. He was concerned that a potential echo chamber could have a significant impact on 
the abutter. He said there were more reasonable locations for the condensers, but the driving 
force was that the proposed location had already been wired and piped in.  
 
Mr. Parrott concurred. He said it was new construction that started with a blank slate and that the 
applicant had the opportunity to take into account such problems, with full consideration of the 
neighbor. He noted that a reasonable compromise was readily available, which was to move the 
condenser a few feet up the house, but the contractor hadn’t offered to do that. 
 
Acting-Chair Johnson said he agreed with Mr. McDonell’s point and that he wouldn’t have 
thought twice about approving the variance the first time, but the substantial justice argument 
would not have been present the first time. He said the negative impact on the abutter from the 
condenser would have been avoided because the project would have been planned around it, so 
the substantial justice criteria came up because of the already-constructed factor of the new 
house. He said the Board evaluated a different property the first time. 
 
The motion to deny passed by a vote of 4-3, with Ms. Eldridge, Mr. McDonell, and Mr. Lee 
voting in opposition to the motion. 
 
Note: Acting-Chair Johnson asked that Case D be taken out of order so that he could continue as 
Acting Chair. It was moved, seconded, and passed to take Case D out of order. However, the 
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applicant’s representative had technical difficulties, so the Board couldn’t hear the petition. The 
applicant for Petition C also had technical difficulties. The Board then voted to take Petition E, 
30 Spring Street, out of order and address it.  
 
Alternate Mr. Hagaman took a voting seat for the following petition. 
   
C) Petition of Bromley Portsmouth, LLC, Owner, for property located at 1465 Woodbury 
Avenue wherein relief was needed from the Zoning Ordinance to construct a standalone 
automated teller machine (ATM) which requires the following. 1) A Variance from Section 
10.1530 to allow an automated teller machine (ATM) as defined in this section to be a principal 
freestanding structure and not located on the outside of a building, or in an access-controlled 
entrance to a building, or within a principal use in a building.  Said property is shown on 
Assessor Map 216 Lot 3 and lies within the Gateway Neighborhood Mixed Use Corridor (G1) 
District. 
 
SPEAKING TO THE PETITION 
 
Michael Pereira was present on behalf of the applicant and reviewed the petition. He said the 
freestanding ATM enclosure would house the ATM machine and that it had an illuminated 
canopy. He said the existing precast curb would be replaced with a new curb cut to provide a 22-
ft wide continuous drive aisle. He said there would also be a new lawn and additional plantings. 
  
In response to Mr. Hagaman’s questions, Mr. Pereira said the bollards would be protection 
against potential vehicular traffic that could run into the ATM structure itself and that the ATM 
would be illuminated at night. Mr. Lee asked if the only hardship was the fact that, without the 
variance, Citizens Bank and the property management company not be able to keep their 
agreement. Mr. Pereira said it was one of the main hardships. He said there would be no other 
location within the property, so the contract would be terminated. Mr. Parrott asked if it was in 
anticipation of further construction of a regular building on the property or nearby, of if it was 
the total development for Citizen’s Bank. Mr. Pereira said it was the total development and was 
just a walk-up ATM machine. 
 
Chairman Rheaume said he wondered if it was really the only location for the ATM because 
traffic in that location backed up considerably and it was the most trafficked area on the whole 
site. He asked what drove the idea of putting the ATM on that side instead of on the green strip 
on the opposite side. Mr. Pereira said it was an agreement between the bank and Bromley 
properties, and that the easiest route for utilities was the light pole next to Wendy’s because if 
they put the ATM on the green strip, they would have to run power that would cross over 
Woodbury Avenue. Chairman Rheaume said the applicant didn’t need a financial institution to 
have an ATM as an accessory use and that it could be a grocery store and so on. Mr. Pereira said 
the contract between the bank and the property management company was beyond their 
discussions and that the bank wanted the freestanding ATM so that they could control it more. 
Chairman Rheaume said the ordinance did not like freestanding ATM machines and that he 
didn’t understand the hardship because a hardship was something about the property that 
distinguished it from others. He said he was concerned that if the Board approved the 
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freestanding ATM for the applicant, it could set a precedent. He said there had to be something 
unique about the property. Mr. Pereira said the property’s high visibility and the shopping mall 
were attractive to the bank and that the stores would benefit from the ATM. He said the location 
was a barren lawn area, so the footprint wouldn’t take up a lot of space. 
 
Chairman Rheaume opened the public hearing. 
 
SPEAKING TO, FOR, OR AGAINST THE PETITION 
 
No one was present to speak, and Chairman Rheaume closed the public hearing. 
 
DISCUSSION OF THE BOARD 
 
Mr. Lee said he was struggling with the hardship, noting that the applicant’s representative was 
basically saying that Citizens Bank would fire him if the variance wasn’t approved. Mr. Parrott 
agreed and said the hardship had to be inherent in the way the land was developed. 
 
Mr. Mulligan said he didn’t think the proposed use was the problem. He understood that a 
freestanding ATM was not a permitted use, but he thought there were some characteristics of the 
property that might lend themselves to a freestanding ATM in an appropriate location. He said 
much of the large amount of parking space wasn’t used, and a lot of retail space was getting used 
less and less. He could see that there might be some benefit to permitting those types of creative 
use in order to drive a little extra traffic to a retail location that might really need it. He said he 
could get behind the petition if the location wasn’t where it was proposed, which was very 
visible and would impact traffic on two different corridors. He said he didn’t think the applicant 
made a compelling case for hardship, though. He agreed with Chairman Rheaume’s concern 
about the location but knew that the proposal also had to go before the Planning Board and the 
Technical Advisory Committee. Mr. Hagaman agreed with Mr. Mulligan and Chairman 
Rheaume and said it came down to the location, which was a huge issue. He said two out of 
three of the entrances had constant backup of cars, and he thought there were more suitable 
locations for a freestanding ATM. Chairman Rheaume said if the Board denied the petition, the 
applicant could rework it to avoid a Fisher v. Dover scenario. 
 
Mr. Pereira said the agreement was that they could not construct the ATM within the parking lot 
area. He said the bank understood the traffic concern but felt that it was a freestanding ATM and 
not a branch bank location. He said the traffic would be the same as at a typical branch location 
but that transactions were quick at ATM machines.  
 
Vice-Chair Johnson said it wasn’t a special exception and that a plaza like that with a bunch of 
different uses could be a perfect argument for a hardship to have an ATM, but it needed a slam 
dunk. He said it was the worst location for a freestanding ATM, traffic-wise and safety-wise. Mr. 
Lee said there was already an agreement in place but that it didn’t mean it couldn’t be changed 
for a new location. Chairman Rheaume said there were other things to consider per the criteria, 
and part of the problem was the short transactions at an ATM machine that would cause more 
traffic and have cars going in all directions. 
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DECISION OF THE BOARD 
 
Mr. Lee moved to deny the variance for the petition, and Mr. Parrott seconded. 
 
Mr. Lee said the petition had to pass the five criteria. He said it would be contrary to the public 
interest because the location was probably the worst one in the 16-acre parcel and had great 
potential for traffic congestion, and that he couldn’t find any hardship at all. 
 
Mr. Parrott concurred and referred to his previous comments. 
 
The motion to deny passed by unanimous vote, 7-0. 
 
Chairman Rheaume and Mr. Mulligan recused themselves from the following petition. Vice-
Chair Johnson assumed the seat of Acting Chair and both alternates took voting seats. 
 
D) Petition of Michael Petrin, Owner, for property located at 239 Northwest Street 
wherein relief was needed from the Zoning Ordinance to demolish a rear addition and construct a 
new two-story rear addition which requires the following: 1) Variances from Section 10.521 to 
allow: a) 1.5 foot rear yard where 20 feet is required; b) 48% building coverage where 25% is the 
maximum allowed; and c) 28% open space where 30% is the minimum required. 2) A Variance 
from Section 10.321 to allow a nonconforming structure or building to be extended, 
reconstructed or enlarged without conforming to the requirements of the Ordinance.  Said 
property is shown on Assessor Map 122 Lot 3 and lies within the General Residence A (GRA) 
District.    
  
SPEAKING TO THE PETITION 
 
Attorney Bernie Pelech was present on behalf of the applicant. He said the house had an 
encroachment into the State’s right-of-way and also had a zero front yard setback. He said the 
hardship was that the home was built in 1830 and taken by the State in 1939, so the structure was 
nonconforming and there was a hardship inherent in the land. He reviewed the criteria. He said 
the petition received positive feedback from the Historic District Commission (HDC) 
 
Acting-Chair Johnson asked for a status update on the HDC approval and the shoreland buffer. 
Attorney Pelech said the HDC put the petition on hold pending the BOA’s decision, and he 
didn’t think a Conditional Use Permit (CUP) was necessary because the house’s footprint wasn’t 
being increased by more than 25 percent and the addition was no closer to the water than the 
main structure. Mr. Stith noted that environmental planner Peter Britz was weighing in on the 
need for a CUP. Acting-Chair Johnson asked if there were exterior and interior renovations, and 
Attorney Pelech said there would be a full renovation. Mr. Hagaman asked if there were 
concerns about the safety of the property relative to the Route One Bypass and if the property 
was in the way of the road building process. Attorney Pelech said the 1939 right-of-way was 
sufficient and that there didn’t seem to be a history of safety issues. He said there was a 
considerable grade change between the bridge and the rear of the house and about 50 feet of 



Minutes, Board of Adjustment Hearing, November 17, 2020                                   Page 8 
 
green space, so he didn’t think the State would have gone forward if they thought there were 
safety issues.  
 
Acting-Chair Johnson opened the public hearing. 
 
SPEAKING TO, FOR, OR AGAINST THE PETITION 
 
No one was present to speak, and Acting-Chair Johnson closed the public hearing. 
 
DECISION OF THE BOARD 
 
Mr. Hagaman moved to grant the variances for the petition, and Mr. McDonell seconded. 
 
Mr. Hagaman said granting the variances would not be contrary to the public interest, and the 
spirit of the ordinance would be observed. He said the variance would not violate basic zoning 
objectives or alter the essential characteristics of the neighborhood or threaten the public’s 
health, safety, or welfare. He said building a two-story addition was a residential use in a 
residential area. He said it would be close to the Route One Bypass but there was no record of 
safety issues, and there was green space between the property and the road itself. He said 
substantial justice would be done because there would be no gain to the public that would 
outweigh the loss to the applicant if he couldn’t remodel the house. He said much of the property 
had been taken in the past for the bypass. He said granting the variances would not diminish the 
value of surrounding properties, noting that no evidence was heard that abutting properties would 
be impacted. He said literal enforcement of the provisions of the ordinance would result in 
unnecessary hardship because much of the property was taken, so it was undersized, and the 
property line went through part of the garage, so any alteration to the property would require a 
variance. He saw no fair and substantial relationship between the general public purpose of the 
ordinance and its specific application to the property. He said it was remodeling and adding an 
addition to a single-family home, which was a reasonable use. 
 
Mr. McDonell concurred with Mr. Hagaman. He said the taking by the State was a special 
condition but not the special condition that dictated the relief, and that it was more the fact of 
what currently existed. He said he could envision a piece of raw land where there was a taking 
that made a very narrow lot that had a proposed structure that didn’t meet the setback 
requirement. He said that would be a special condition but less of the sort of thing that would be 
a hardship, whereas the applicant definitely had a hardship. 
 
Acting-Chair Johnson noted that the applicant had owned the property for forty years, and 
typically the Board saw that type of property bought and a lot of pressure to develop it with 
multi-family homes. He said it was a great project and that he would support the motion. 
 
The motion passed by unanimous vote, 6-0. 
 
It was moved, seconded, and passed unanimously (7-0) to suspend the ten o’clock meeting 
ending rule. 
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Mr. Mulligan recused himself from the following petition, and both Alternates took voting seats. 
       
E) Petition of Jessica Kaiser and John Andrew McMahon, Owners, for property located 
at 30 Spring Street wherein relief was needed from the Zoning Ordinance to construct covered 
front porch and add dormers to existing dwelling which requires the following: 1) Variances 
from Section 10.521 to allow a) 28.5% building coverage where 25% is the maximum allowed; 
b) a 0 foot front yard where 15 feet is required; and c) a 0 foot side yard where 10 feet is 
required.  2) A Variance from Section 10.321 to allow a nonconforming structure or building to 
be extended, reconstructed or enlarged without conforming to the requirements of the Ordinance. 
Said property is shown on Assessor Map 130 Lot 13 and lies within the General Residence A 
(GRA) District.   
 
SPEAKING TO THE PETITION 
 
Attorney John Bosen was present on behalf of the applicant and the applicant Ms. Kaiser was 
also present. Attorney Bosen reviewed the petition and said the need for a home office space was 
driving the request for variances. He reviewed the criteria and said they would be met. 
 
Chairman Rheaume said the staff report indicated that the 28.5% building coverage requested 
relief should be 29 percent. Attorney Bosen said he would agree to a stipulation for 29 percent. 
Chairman Rheaume said he was concerned about the porch being off to one side and asked 
whether the side area was really necessary, noting that there was a zero-foot setback. Attorney 
Bosen said it was to create a better streetscape and to give it more function. He said it would just 
wrap around a bit to gain a little room. Chairman Rheaume said the Board would have to weigh 
that against the zero-foot setback because the property line was already tight. 
 
Chairman Rheaume opened the public hearing. 
 
SPEAKING IN FAVOR OF THE PETITION 
 
The owner Jessica Kaiser said her young children spent a lot of time outdoors, especially with 
the pandemic, and that the expanded porch would be great for her to watch them. 
 
SPEAKING TO, FOR, OR AGAINST THE PETITION 
 
No one else was present to speak, and Chairman Rheaume closed the public hearing. 
 
DISCUSSION OF THE BOARD 
 
Vice-Chair Johnson said he was split, noting that the project itself was very modest but that he 
couldn’t get behind the entry addition. He said the Board had a hard time approving a zero-foot 
lot line, and the premade footings for the porch actually crossed the lot line. He said it could be 
done differently and not have to request as much relief. Mr. McDonell said he had less of a 
concern about the side setback. He said the porch was reasonably sized for what the applicant 
wanted, but he was having trouble seeing a better way to do it because the bay window 



Minutes, Board of Adjustment Hearing, November 17, 2020                                   Page 10 
 
prevented the porch from going to the center of the house. He thought the variance request was 
reasonable, noting that it looked like the lot line was a few feet over and that there was a fence 
that wasn’t right on the lot line. He said it seemed to be less of an issue, especially for 
construction of something that would be easier to deal with if something down the road 
prevented reconstruction of it or improvement to it. 
 
Mr. Hagaman asked if the existing porch and steps were all the way to the front lot line. 
Chairman Rheaume said they went slightly beyond the line but there was some City-owned 
property there, so it felt like it had some distance to the street and that there could be some 
mitigation. He said he was fine with the front entryway and understood the reasons for the porch 
but was hesitant to allow the new construction into the zero-foot property line. He said there 
were other effective ways to do the same thing. He noted that the Board would approve it in 
perpetuity and that the applicant needed the space for only a few years until her kids got older, 
after which time the utility of that space would be minimal. He said they were adding a lot of 
complications for the big picture. 
 
Ms. Eldridge said she agreed with Mr. McDonell that there was still a decent space between the 
neighbor and the porch and that she couldn’t see it impacting the house very much. Mr. Lee said 
if they added the side porch, it would bring the house more in conformance with other homes in 
the neighborhood, so he could support it. 
 
DECISION OF THE BOARD 
 
Mr. Lee moved to grant the variance for the petition, and Ms. Eldridge seconded. 
 
After some discussion, it was decided to add a stipulation, and the makers of the motion agreed. 
Mr. Lee amended his motion as follows: 
 
Mr. Lee moved to grant the variance for the petition, with the following stipulation: 
- That the maximum building coverage be 29 percent instead of 28.5% as advertised. 
 
Ms. Eldridge seconded. 
 
Mr. Lee said that, since COVID, a lot of people wanted either a bigger house for office space or 
play space for the kids, so the request was reasonable. He said granting the variances would not 
be contrary to the public interest or the spirit of the ordinance and would not alter the essential 
characteristics of the neighborhood. He said it would bring the house more in conformance with 
nearby houses. He said substantial justice would be done because the benefit to the applicant 
would not be outweighed by any harm to the general public. He said granting the variances 
would not diminish the values of surrounding properties because it would bring the house more 
in line with future buyer expectations. He said the hardship would be to deny the homeowner the 
use of a home office and the space to stay out of the elements while watching over the children. 
 
Ms. Eldridge concurred and had nothing to add. 
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There were additional comments. Vice-Chair Johnson said he would not support the motion. He 
said he agreed with many of the comments supporting the motion and all the aesthetic comments 
of how it fit visually, but what crossed the line for him was the legal ramifications and physical 
ramifications of the zero lot line. He said someone had fallen off a ladder and gotten hurt doing 
work on the side of his house, and he thought the Board would facilitate that same sort of setup. 
He did not think that denying the porch would deny the applicant’s enjoyment of the outside. He 
said the Board was preventing a very specific use in a very specific dimension that could be done 
in other ways and other places on the site. Mr. Parrott said he had a problem with going over the 
property line because it would have a negative impact on the adjacent property if a future owner 
wanted to put a fence up six inches off the property line and the side porch was there. He said he 
liked the design of the proposed project, but not the idea of forcing people to go on the property 
line to do maintenance and so on. Mr. Hagaman agreed with Mr. Parrott and Vice-Chair 
Johnson, noting that he had a lot of concerns about going over and under the property line. 
 
The motion failed by a vote of 4-3, with Vice-Chair Johnson, Mr. Hagaman, Mr. Parrott, and 
Chairman Rheaume voting in opposition. 
 
Vice-Chair Johnson suggested that the variances be addressed separately and that the dormers go 
forward but that the porch not be brought up to the property line. The Board discussed stipulating 
a proposed setback relief of 4’5” for the dormers. 
 
Vice-Chair Johnson moved to grant the variances for the petition as presented, with the 
following stipulation: 
-  There shall be a right side yard setback of 4’5” for the dormers. 
 
Mr. Hagaman seconded. 
 
Vice-Chair Johnson referred to his previous comments. He said the reason the zero-foot front 
yard setback wasn’t an issue was mostly because of where the property line fell in relation to the 
actual public used land on the street, as well as dealing with air and ground vertical rights. He 
said there were less things and less reasons that a conflict could occur, as opposed to the side 
zero-foot setback. He said the dormers were reasonable and their locations were more set in 
stone for functional reasons due to the existing building use as opposed to the front entry. He 
said the addition of dormers was a tasteful addition to the front entry and would not conflict with 
the purpose of the ordinance or alter the essential characteristics of the neighborhood, and that it 
would observe the spirit of the ordinance. He said the rest of the project checked all the boxes.  
He said it was a modest increase of a single-family home in a neighborhood with plenty of 
dormers, and it made sense to have the dormers where they were because they needed to function 
for certain rooms. He said granting the variances would do substantial justice because the 
homeowner would benefit and the neighbors or public would not be negatively affected. He said 
the value of surrounding properties would not be diminished because the renovation was modest 
and the dormer additions were a nice touch. He said literal enforcement of the ordinance would 
result in an unnecessary hardship if the owner could not do the vertical expansion. He said the 
property had special conditions, including the siting of the house being extremely far to one side 
of the property and its skewed angle to the streetfront, as well as the skewed property lines. He 
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said the proposed use was a reasonable one, with minor changes to a single-family home in a 
residential neighborhood, and that the petition should be approved. 
 
Mr. Hagaman concurred and had nothing to add. 
 
Chairman Rheaume said there was a slight tilt to the property line and was concerned that the 
applicant could have a hard time extending the front porch out a bit with a 4’5” setback. He 
thought 4 feet or 4-1/4 feet would be more appropriate and suggested that the motion be 
amended. Vice-Chair Johnson and Mr. Hagaman agreed. 
 
The amended motion was as follows: 
 
Vice-Chair Johnson moved to grant the variances for the petition as presented, with the 
following stipulation: 
- There shall be a right side yard setback of 4 feet for the dormers. 
 
Mr. Hagaman seconded. The motion passed by unanimous vote, 7-0. 
 
Chairman Rheaume suggested postponing a few of the more complicated petitions to a future 
meeting due to the late hour. 
 
It was moved, seconded, and passed unanimously (7-0) to postpone Petitions H and I to the 
November 24, 2020 meeting. 
 
(Note: The Board then addressed Petition C). 
 
Alternate Ms. Eldridge took a voting seat for the next petition. 
 
F) Petition of Thomas Murphy, Owner, for property located at 95 Dodge Avenue wherein 
relief was needed from the Zoning Ordinance to demolish existing home and construct a new 
home with an attached accessory dwelling unit which requires the following: 1) A Variance from 
Section 10.1114.30 to allow two driveways where only one per lot is permitted.  Said property is 
shown on Assessor Map 258 Lot 39 and lies within the Single Residence B (SRB) District. 
 
SPEAKING TO THE PETITION 
 
Attorney Derek Durbin was present on behalf of the applicant to review the petition. The 
applicant Thomas Murphy was also present. Attorney Durbin noted that a second driveway was 
needed because if the primary driveway were extended and widened, it would reduce much of 
the yard space. He reviewed the criteria and said they would be met. 
 
Mr. Hagaman asked why the applicant wouldn’t just make the additional driveway the only 
driveway on the property. Attorney Durbin said there was already a driveway to access the front 
of the existing structure. He said there would be a rebuilt structure almost within that footprint, 
and that having a second driveway to the rear made more sense logistically and for access. 
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Chairman Rheaume asked who would park where. Attorney Durbin said it hadn’t been 
determined and that there was a mixed access for the ADU. Chairman Rheaume asked what 
drove the need for having a driveway in the front. Attorney Durbin said the driveway was very 
short and more like a space for two cars to pull up to the front. Mr. Murphy said the original 
intent was for the back drive to service the ADU, but his parents would be the residents, so the 
reason for the front driveway was so that they didn’t have to climb stairs. In response to further 
questions from Chairman Rheaume, Mr. Murphy said the stairs in front of the ADU would be 
three feet tall and that the ADU would have a doorway connecting it to the main unit. 
 
Mr. Hagaman asked if it was common for an ADU to get its own dedicated driveway. Attorney 
Durbin said he hadn’t come across a property quite like the applicant’s due to the topography and 
grade change, and he wasn’t aware of any other ADUs having their own driveway. Mr. Hagaman 
asked if the applicant had considered a different design that would omit the garage under the 
structure and would utilize the existing driveway instead. Mr. Murphy said it wasn’t considered 
because he wanted the ADU to be smaller than the primary structure, so it was ideal to put the 
garage under the ADU to make it look secondary to the house. 
 
Chairman Rheaume opened the public hearing. 
 
SPEAKING TO, FOR, OR AGAINST THE PETITION 
 
No one was present to speak, and Chairman Rheaume closed the public hearing. 
 
DECISION OF THE BOARD 
 
Chairman Rheaume said it was a decent request. He said the grade change was a big driver, and 
having the continued short parking area in front made sense, especially for someone who had 
difficulty with stairs 
 
Mr. Mulligan moved to grant the variances for the petition as presented and advertised, and Mr. 
Parrott seconded. 
 
Mr. Mulligan said granting the variances would not be contrary to the public interest or to the 
spirit of the ordinance and the essential characteristics of the neighborhood would not be altered 
and would be improved because it was a well-designed project. He said the public’s health, 
safety and welfare would not be threatened. He said there was sufficient reason to separate the 
parking areas from the ADU and the main unit, and the property had unique characteristics that 
permitted that without overburdening the land or producing any negative effect on the public. He 
said granting the variances would do substantial justice because the loss to the applicant if he 
were denied the variance would not be outweighed by any gain to the public by requiring strict 
conformance with the driveway requirements. He said granting the variances would not diminish 
the values of surrounding properties because they wouldn’t be affected at all by what was 
proposed. He said the primary driveway on the front of the home would now be the secondary 
one and would be a small parking area, with no negative effect. Relating to hardship, he said the 
property’s special conditions were that it was a corner lot and there was a significant grade 
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change on one side where the new driveway was proposed, which were special conditions that 
distinguished the property from others, so there was no fair and substantial relationship between 
the purpose of the driveway requirement to have only one driveway per lot and its application to 
the property. He said it was beneficial to have the separate units with separate parking that didn’t 
conflict with one another. He said it was a reasonable and permitted use, a residential use in a 
residential zone, and met all the criteria. 
 
Mr. Parrott concurred and had nothing to add. 
 
Vice-Chair Johnson said the project gave him a different angle due to the ADU involvement, and 
he thought it was important to review what the intent of an ADU was, which he thought allowed 
more flexibility when reviewing potential small variance requests when those were part of what 
the program was. 
 
The motion passed unanimously, 7-0. 
 
Alternate Mr. Hagaman assumed a voting seat for the following petition. 
 
G) Petition of Summit 501 Islington, LLC, Owner, for property located at 501 Islington 
Street wherein relief was needed from the Zoning Ordinance for a 900 square foot expansion of 
an existing medical office in an existing building which requires the following: 1) A Special 
Exception from Section 10.440 Use #6.20 to allow a medical office where the use is allowed by 
special exception.  Said property is shown on Assessor Map 157 Lot 6 and lies within the 
Character District 4-L2 (CD4-L2) District.  
 
SPEAKING TO THE PETITION 
  
The owner of the building Todd Baker was present to review the petition. He said the building 
was a 3-story mixed-use one and that the resident doctor wanted to expand into the adjacent 
vacant office. He said it would be a very minor change and would take up about three percent of 
the building. He reviewed the criteria and said they would be met. 
 
The Board had no questions. Chairman Rheaume opened the public hearing. 
 
SPEAKING TO, FOR, OR AGAINST THE PETITION 
 
No one was present to speak, and Chairman Rheaume closed the public hearing. 
 
DECISION OF THE BOARD 
 
Mr. McDonell moved to grant the special exception, and Mr. Parrott seconded. 
 
Mr. McDonell said it was just an expansion of an existing use that was permitted by special 
exception. He said granting the special exception would pose no hazard to the public or adjacent 
properties on account of fire, explosion, or release of toxic materials. He said there was nothing 
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to suggest any of that. He said there would be no detriment to property values in the vicinity or 
change to the essential characteristics of the area on account of the possible changes. He said he 
had not heard anything and it was just an expansion of an existing use, so he could not imagine 
those occurrences happening. He said granting the special exception would not create a traffic 
safety hazard or a substantial increase in traffic in the vicinity. He said the 900 s.f. increase in 
use would be a counterpart to a 900 s.f. decrease in use in the building from some other use, so 
he didn’t see any traffic hazards or increase in the level of traffic. He said granting the special 
exception would pose no excessive demand on municipal services including water, sewer, waste 
disposal, police and fire protection, or schools. He said he had not heard anything to that effect. 
He said it would pose no significant increase of stormwater runoff onto adjacent properties or 
streets. For all those reasons, he said the Board should approve the petition. 
 
Mr. Parrott concurred and had nothing to add. 
 
The motion passed by unanimous vote, 7-0.  
 
H) Petition of Gregory & Amanda Morneault, Owners, for property located at 137 
Northwest Street wherein relief is needed from the Zoning Ordinance to subdivide one lot into 
two lots and construct a new two family dwelling which requires the following: 1) Variances 
from Section 10.521 to allow: a) a lot depth of 44.7 feet for Lot 1 and 23.4 feet for Lot 2 where 
70 feet is required for each; b) a lot area per dwelling unit of 5,317 square feet for proposed Lot 
2 where 7,500 square feet per dwelling is required; c) a 2.5 foot front yard for proposed Lot 2 
where 15 feet is required; and d) a 4 foot rear yard for proposed Lot 2 where 20 feet is required.  
Said property is shown on Assessor Map 122 Lot 2 and lies within the General Residence A 
(GRA) District. 
 
DECISION OF THE BOARD 
 
It was moved, seconded, and passed unanimously (7-0) to postpone the petition to the November 
24, 2020 meeting. 
 
I)  Petition of 111 Maplewood Avenue, LLC, Owner, for property located at 145 
Maplewood Avenue wherein relief is needed from the Zoning Ordinance for signage for new 
building which requires the following: 1)  A Variance from Section 10.1251.20 to allow a 57 
square foot freestanding sign where 20 square feet is the maximum allowed. 2)  A Variance from 
Section 10.1242 to allow wall signs above the ground floor on all sides of the building. 3) A 
Variance from Section 10.1242 to allow wall signs above the ground floor on a side of a building 
not facing a street. 3) A Variance from Section 10.1144.63 to allow illuminated signs above 25 
feet from grade.  Said property is shown on Assessor Map 124 Lot 8-1 and lies within the 
Character District 5 (CD5) District. 
 
DECISION OF THE BOARD 
 
It was moved, seconded, and passed unanimously (7-0) to postpone the petition to the November 
24, 2020 meeting. 
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III. OTHER BUSINESS 
 
There was no other business. 
 
IV. ADJOURNMENT 
 
The meeting was adjourned at 11:00 p.m. 
 
Respectfully submitted,  
 
Joann Breault 
BOA Recording Secretary 
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MINUTES 
 
MEMBERS PRESENT: Chairman David Rheaume, Vice-Chairman Jeremiah Johnson, Jim 

Lee, Peter McDonell, Christopher Mulligan, Arthur Parrott, 
Alternate Phyllis Eldridge, Alternate Chase Hagaman 

  
MEMBERS EXCUSED: John Formella 
 
ALSO PRESENT: Peter Stith, Planning Department   

______________________________________________ 
 
I.        PUBLIC HEARINGS – NEW BUSINESS 
 
Chairman Rheaume recused himself from the following petition, and Vice-Chair Johnson took 
his place as Acting Chair. Alternates Ms. Eldridge and Mr. Hagaman took voting seats. 
 
A) Petition of Gregory & Amanda Morneault, Owners, for property located at 137 
Northwest Street wherein relief was needed from the Zoning Ordinance to subdivide one lot 
into two lots and construct a new two family dwelling which requires the following: 1) Variances 
from Section 10.521 to allow: a) a lot depth of 44.7 feet for Lot 1 and 23.4 feet for Lot 2 where 
70 feet is required for each; b) a lot area per dwelling unit of 5,317 square feet for proposed Lot 
2 where 7,500 square feet per dwelling is required; c) a 2.5 foot front yard for proposed Lot 2 
where 15 feet is required; and d) a 4 foot rear yard for proposed Lot 2 where 20 feet is required.  
Said property is shown on Assessor Map 122 Lot 2 and lies within the General Residence A 
(GRA) District. 
 
SPEAKING TO THE PETITION 
 
Attorney Tim Phoenix was present on behalf of the applicant. Also present were the owners 
Gregory and Amanda Morneault, lot purchasers Darrell and Reggie Moreau, project engineer 
Paul Dobberstein, and City Staff Attorney Trevor McCourt. Attorney Phoenix reviewed the 
petition and explained why the variances were needed. He said the project was a reasonable use 
for the land, noting that there were many existing homes on nearby small lots that didn’t meet the 
density requirements or were too close to the lot line, and that allowing a duplex would let two 
families buy a home at the market rate and let the existing owners recoup the long and narrow 
lot. He reviewed the criteria and said they would be met. He said the applicant would also go 
before the Planning Board and the Historic District Commission (HDC).  
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Mr. Mulligan asked whether there was an easement for the vehicle turnaround on the eastern 
edge of Lot 2. Attorney McCourt said there was no easement and that the City’s Public Works 
department wanted to keep the turnaround as a full or hammerhead turnaround but was willing to 
work with the applicant. Mr. Mulligan said the design could be reconfigured once it got to the 
HDC. He asked why there were two units proposed instead of one, noting that it didn’t look like 
there was a lot of outdoor space for two families to enjoy. Attorney Phoenix said it had to do 
with the balance of the location and the costs of acquisition and construction. He said the buyers 
Darrell and Reggie thought two homes would make more sense, given that the location included 
the bypass and a lot of density. He said each unit could sell for a bit less than a single-family 
home, which made it more affordable as a starter home. 
 
Mr. Hagaman asked how big the yard would be on each side of the duplex. Mr. Dobberstein said 
the gravel drive would come close to Unit 2, but there would be some room in the back and that 
the turnaround might be reconfigured. He said the project would go before the Technical 
Advisory Committee (TAC) and that the drive may be eliminated. Mr. Hagaman asked if the 
applicant had discussed working out an easement for the turnaround. Attorney Phoenix said the 
City seemed to be willing to work with the applicant on an easement. 
 
Acting-Chair Johnson opened the public hearing. 
 
SPEAKING IN FAVOR OF THE PETITION 
 
No one was present to speak. 
 
SPEAKING IN OPPOSITION TO THE PETITION 
 
Attorney Joseph Russell said he represented Mary Ann Mahoney of 206 Northwest Street who 
lived directly across from the proposed structure. He said Ms. Mahoney felt that the project did 
not meet any of the five criteria. He said the front of the structure would be 27 feet from her front 
door and that the 2.9-ft setback would align with her driveway, so there would be negative 
impacts from noise and light, and her health, safety and welfare would be impacted. He said the 
project would not preserve the essential character of the District because the historic homes on 
the street ranged from 1664 to 1870, and a duplex with a 4-car garage would not fit. He said she 
also had concerns about emergency access to her home and about her property’s value and 
thought the only hardship was created by the subdivision.  
 
Katie Petrin of 239 Northwest Street said she and her husband recently bought their house and 
were concerned that their property’s value would be diminished by the project. 
 
SPEAKING TO, FOR, OR AGAINST THE PETITION 
 
Attorney Phoenix said the City wanted to work with the applicant to deal with access issues and 
allow a greater yard. He said the lot was presently overgrown, which related to the public 
interest, and that the project would fall in line with the other houses on the street. He said the 
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project was consistent in terms of density and setbacks in the overall area and that the ages of the 
surrounding homes were not a factor.  
 
No one else was present to speak, and Acting-Chair Johnson closed the public hearing. 
 
DISCUSSION OF THE BOARD 
 
Mr. Hagaman asked how far the house was from the street. Mr. Stith said it was about twenty 
feet from the garage to the edge of the pavement. Mr. Hagaman said he was leery because the 
property-size-per-dwelling unit was misleading if more than half of the property was taken up by 
a turnaround and the Board didn’t know if there would be an easement. Acting-Chair Johnson 
said the property had a hardship due to the dimensional setbacks and its proximity to the bypass 
but that he was having a harder time with the use. He said the density variance was backed into 
by the use and that it was hard to justify why two units were needed instead of one, but he 
thought there would be a dramatic change to the look of the structure once the HDC was done 
with its review. Mr. Parrott said there was practically no traffic on Northwest Street and there 
were topography challenges, both of which were factors that caused him to support the project. 
He said he had spent time looking at the property and thought the proposed use of the vacant lot 
was appropriate. Mr. Lee agreed, adding that the property was burdened by the bypass, with all 
its shining headlights and traffic light, and that the location had a special hardship. 
 
Mr. McDonell said he generally agreed with the points made by Mr. Parrott and Mr. Lee and 
thought the project might change once the HDC reviewed it, but he didn’t think the application 
met a lot of the criteria. He said the Board had to judge it on whether it would be a change to the 
character of the neighborhood. He said he disagreed with the applicant that one should look to 
the density of the property along Maplewood Avenue. He said there would be change in the 
character of the micro neighborhood that would cause diminution of property values across the 
street and possibly up and down the street, notwithstanding that it might be good for the City as a 
whole to have a duplex with more affordable units. He said he didn’t think there was a hardship, 
although there were special conditions that distinguished it from other lots in the area. He said it 
had to meet the criteria of having no fair and substantial relationship between the purpose of the 
ordinance and the way its provisions were applied, and he felt that the density and setback 
requirements in the ordinance were reasonable. He said he did not think that the proposed 
residential use in a residential area was reasonable in that particular location. He said the petition 
failed quite a few criteria and that he could not support it. 
 
Mr. Lee disagreed about the diminution of property values in that area. He said that a vacant lot 
carried no guarantee that it would always be vacant, and he thought that placing a reasonably-
priced duplex on it would not diminish property values in the neighborhood. Ms. Eldridge agreed 
but had trouble believing that the petition would look the same once it was reviewed by the 
HDC. Acting-Chair Johnson said he had the same concern. 
 
DECISION OF THE BOARD 
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Mr. Parrott moved to grant the variances for the petition as presented, and Ms. Eldridge 
seconded. 
 
Mr. Parrott referred to his earlier comments. He said the ordinance was designed to deal with the 
odd situation that did not meet the zoning requirements, and he thought the lot complied in 
spades with that. He said granting the variances would not alter the essential characteristics of 
the neighborhood because the homes in the neighborhood were old but didn’t have much in 
common, and the structure would look entirely different from them, like any new construction. 
He said he was having trouble with the public rights in the area because the property was off an 
embankment to the highway and was seldom used. He said granting the variances would do 
substantial justice because the applicant had a great deal to gain, whereas the public didn’t have 
much interest in the little-used area. He said he understood that the neighbors were fond of the 
area but that it was a vacant overgrown lot that would not change the experience of folks in that 
area. He said the building would be three feet to the property line and not three feet off the street. 
He said granting the variances would not diminish the values of surrounding properties, noting 
that the Board hadn’t heard expert testimony that they would, other than Mr. Lee’s experience as 
a realtor, and that after the proposed structure was built and the area was landscaped, there would 
not be a change in the value of surrounding properties. He said the hardship was the physical 
property itself that was an unusually long and narrow lot and right up against public property, the 
embankment to the highway, and against a dead-end street, so it was hard to find how it related 
to other similar properties. He said the use of the vacant lot was appropriate and met the criteria. 
 
Ms. Eldridge concurred and had nothing to add. 
 
Mr. Hagaman said he would not support the motion. He said the City did need additional housing 
but that he didn’t think the property was the right place to squeeze a duplex in. He said the shape 
of the property was long and narrow, but half of it couldn’t have a house and the other half had a 
public use that wasn’t known if it would change or not. He said the duplex would be sandwiched 
between a road and a berm up against the bypass, and the spirit of the ordinance was to ensure 
that properties like that were being properly utilized. He said it was the wrong thing to do with 
the property. Mr. Lee said that building a duplex was a very creative use on a very challenging 
property and that it would be an asset to the area and the City, so he would support the motion. 
 
The motion was denied by a vote of 4-3, with Mr. Hagaman, Mr. McDonell, Mr. Mulligan, and 
Acting-Chair Johnson voting against the motion to approve. 
 
Acting-Chair Johnson asked for another motion. 
 
Mr. McDonell moved to deny the variance requests, and Mr. Hagaman seconded. 
 
Mr. McDonell said he would incorporate his previous comments. He said the proposed duplex 
would alter the essential characteristics of the neighborhood because there was nothing else like 
it in the area, notwithstanding the fact that there was more dense development in a few places 
down the street and on Maplewood Avenue. He said the project would diminish surrounding 
property values, especially the value of the home directly across the street, and in general most 
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of the properties up and down the street. He said there was no hardship because the special 
conditions did not have a fair relationship between the purpose of the ordinance and its 
application to the property. He said it was an economically-driven request but that it wasn’t 
enough. He said he didn’t think one could get over the hump of the density and setback 
requirements, and he didn’t think the duplex use in that location was a reasonable one. Mr. 
Hagaman concurred and said he would incorporate his remarks from the previous motion. 
 
The motion passed by a vote of 4-3, with Ms. Eldridge, Mr. Lee, Mr. Parrott voting in opposition 
to the motion. 

______________________________________________ 
 
Chairman Rheaume assumed his seat as Chair, Acting-Chair Johnson resumed his seat as Vice-
Chair, and Mr. Hagaman returned to alternate status. 
 
B)  Petition of 111 Maplewood Avenue, LLC, Owner, for property located at 145 
Maplewood Avenue wherein relief was needed from the Zoning Ordinance for signage for new 
building which requires the following: 1)  A Variance from Section 10.1251.20 to allow a 57 
square foot freestanding sign where 20 square feet is the maximum allowed. 2)  A Variance from 
Section 10.1242 to allow wall signs above the ground floor on all sides of the building. 3) A 
Variance from Section 10.1242 to allow wall signs above the ground floor on a side of a building 
not facing a street. 3) A Variance from Section 10.1144.63 to allow illuminated signs above 25 
feet from grade.  Said property is shown on Assessor Map 124 Lot 8-1 and lies within the 
Character District 5 (CD5) District. 
 
SPEAKING TO THE PETITION 
 
Attorney Chris Boldt was present on behalf of the applicant. The Chief Operating Officer of the 
Kane Company Eric Nelson and the project architect Chris Lizotte were also present. 
 
Mr. Lizotte reviewed the petition. He said the building would be a 4-story multi-tenant building 
and that most of the tenants wanted signage that was associated with their uses. He said the 
building would also have mounted lights that were previously approved by the HDC. Attorney 
Boldt noted that the textual signs were less square footage than technically allowed and that the 
lighted signs were classified by the ordinance as signs and were approved by the HDC. He said 
they also needed approval from the Board for a freestanding sign. He said the special conditions 
of the building included its location and having three fronts, with a fourth not being on a street. 
He reviewed the criteria and said they would be met. 
 
Chairman Rheaume verified all the sign locations with Attorney Boldt to see which ones were 
below street level, at street level, or above street level. Mr. Hagaman asked whether each sign for 
a particular tenant faced the street or was a potential entry point for the tenant or the public. 
Attorney Boldt said the main entrance was off the pedestrian alley, which most people would 
use. He said there were two potential tenant spaces on the first floor and a lower-level tenant on 
the Vaughan Street elevation that would each have an outside door. Mr. Hagaman asked why 
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such a large freestanding sign was needed if there was lighted signage for every tenant. Attorney 
Boldt said it would help designate the address itself and that it made sense due its location at the 
end of the pedestrian mall alleyway and the size of the building. Mr. Hagaman asked how many 
of the wall wash lighting on the upper floors were decorative instead of for lighting or security 
uses. Attorney Boldt pointed out the all the lights on all the elevations and said more than half of 
them would be for lighting purposes. 
 
Ms. Eldridge asked whether the signs on the building for the tenants would be the same or would 
use each tenant’s logo and font. Attorney Boldt said he didn’t know. Ms. Eldridge said it was 
important to know because the Board had no idea what the signs above grade would look like 
and whether they would be bright or subtle. Mr. Nelson said the signs would be tenant-driven 
and that they would have to go before the HDC, and he pointed out a few signs that would be 
used for the tenants on the third and fourth floors. 
 
Mr. Lee asked whether all the signs would be illuminated and whether they would be on all 
night. Attorney Boldt said they would be illuminated but would not be on all night. Mr. Lee said 
he was concerned about the impact on the surrounding residents. Attorney Boldt said the lights 
faced downward and weren’t intended to shine onto the outer streets. Chairman Rheaume said 
the ordinance allowed for illuminated lights but that they couldn’t be on during certain hours. He 
asked whether the lights would be in compliance with the ordinance in terms of brightness. 
Attorney Boldt agreed, noting that they just needed a variance for the height. Chairman Rheaume 
read the ordinance section that referred to mounted lights and asked if the wall wash lighting 
would comply, and Attorney Boldt agreed. Chairman Rheaume asked if they would be internally 
illuminated and whether the signs at the top of the building would meet the allowable 
illumination nits. Attorney Boldt said he anticipated that they would meet that requirement. 
 
Mr. McDonell said there were two requests for variances, the wall signs above the ground floor 
and the wall signs on the side of the building that didn’t face the street. He asked whether the 
ordinance allowed one wall sign per side of the building above the ground floor. Mr. Stith 
agreed. Mr. McDonell concluded that the only real request presented was only for any sign 
above the ground floor on the alleyway and the fact that there were two signs. Chairman 
Rheaume said the wall wash scones were also considered signs. Ms. Eldridge asked if the lights 
would be on all night, including the internal spaces for the tenants. Attorney Boldt said he didn’t 
know. Mr. Nelson said he thought that most of the lights in the internal spaces would be on 
timers and would go off once the tenants vacated the premises.  He said the lights in the lobby, 
on the Maplewood Avenue side, and over the parking garage entrance would most likely stay on.  
 
Mr. Parrott said the freestanding sign was listed at 6’4”x9’ and shown as three separate elements. 
He said it was hard to imagine how it would take up that much volume. Mr. Lizotte said the sign 
was the size was the rectangle that it constituted in total. He said he thought the sign would be in 
three pieces but wasn’t sure because they hadn’t ordered it yet. Mr. Parrott asked if the sign 
would be lighted. Mr. Lizotte said he didn’t believe so. Mr. Parrott asked how the sign could be 
strong to stand up on that corner, with snow plows and so on. Mr. Lizotte said it would look like 
it was shown in the rendering. Attorney Boldt said the sign would be on a pedestal. Chairman 
Rheaume said it was essentially a piece of sculpture but with an identification purpose for the 
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property and that it would be internally lit. Mr. Lizotte said it would most likely be internally lit. 
Mr. Parrott asked whether signs E5 and E6 would have the names of the tenants or would be 
advertising that would change three times a day. Mr. Lizotte said the signs were not electronic 
and would not be for advertising purposes. Mr. Parrott said the Board had experience with other 
locations where they thought one thing would happen and it turned out to be very different. 
 
Mr. Mulligan confirmed that, other than the freestanding sign, no relief was necessary in terms of 
aggregate sign area, and that the size of the wall signs conformed to the ordinance. Attorney 
Boldt agreed, noting that the sign was no greater than the 20 square footage allowed. He said 
there was no feedback from the HDC yet, other than the wall wash signage. Chairman Rheaume 
asked if there was additional signage for the parking garage. Mr. Lizotte said the garage was only 
for the tenants and there was no reason to identify it. Chairman Rheaume asked if there was any 
sub-signage for the freestanding sign. Mr. Lizotte said no and that the M2, M3 and M4 signs 
would be available to future tenants. Chairman Rheaume said the placement of the freestanding 
sign was easy to see for someone heading north on Maplewood Avenue but not coming from the 
bypass, and he asked if the applicant had considered putting signage on that elevation of the 
building to help identify the address. Mr. Lizotte said they had not and didn’t see any point to it. 
 
Chairman Rheaume opened the public hearing. 
 
SPEAKING IN FAVOR OF THE PETITION 
 
No one was present to speak in favor. 
 
SPEAKING IN OPPOSITION TO THE PETITION 
 
Bruce Ocko of 233 Vaughan Street said the wall wash lights all around the building and the 
illumination signs above a certain height would make the building look like a Christmas tree and 
that he didn’t see a hardship for it. He said the applicant said the lights illuminating the east wall 
of the building would not face down a street, but he said they really were facing Vaughan Street 
and the front of his property and would also wash the walk area below. He noted that the Board 
had asked many questions but had gotten a lot of vague responses of ‘likely’ and ‘we don’t 
believe so’, and he thought the project was too uncertain to approve. 
 
Mr. Stith noted that the Board also received a letter in opposition to the project. 
 
SPEAKING TO, FOR, OR AGAINST THE PETITION 
 
Attorney Boldt said the letter of opposition was submitted from Mr. Downs who lived on the 
opposite side of Route 95. He said the Vaughan Street side of the building had very few lights and 
the Maplewood Avenue side had two wall wash lights on the third level. He said it was his 
understanding that the lights would not be on all night. 
 
Mr. Lizotte said none of the wall washing lights would light the ground and that the pedestrian alley 
was lit by four short light poles that were not on the building. 
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No one else was present to speak, and Chairman Rheaume closed the public hearing. 
 
DISCUSSION OF THE BOARD 
 
Mr. Lee said the building had a lot of windows that had a potential for a lot of light coming 
through and, combined with the wall wash lights, could make the building a great glowing one.  
He was also concerned about the impact on property values for the residences on Maplewood 
Avenue and Vaughan Street. Chairman Rheaume said there was nothing in the ordinance about 
glazing size. Mr. Mulligan said the freestanding sign was reasonable and was properly scaled to 
the building. He said the wall signs seemed reasonable, given that they were less aggregate sign 
area than the building was entitled to, and that it made sense to move them around the way the 
applicant had. He said he didn’t see any problem with putting signs on the pedestrian mall side of 
the building because they gave the public the opportunity to see which tenants were in the 
building. He said the wall wash lighting would approved by the HDC and that the applicant had 
said they would not exceed the level of lumens required. He said those two facts combined gave 
him enough comfort that the project would not have a negative impact on the surrounding 
properties. He said he understood Ms. Eldridge’s point but that it was difficult for the Board to 
know what they were approving when they didn’t see the actual signs. He noted that the HDC 
would also have to approve the sign designs. He said the specific request from the applicant was 
where to place the signs, and he didn’t see a problem with it. 
 
Mr. Parrott said he was concerned with the 31 decorative lights and that he had not heard a good 
explanation as to why so much light was needed. He said it was clear that there would be light 
from the signs and offices, but he didn’t see the purpose of adding all those additional wall wash 
lights around the building, especially at those heights. He said it would detract from the overall 
appearance of the building and wasn’t in the public’s interest to have something so garish. 
 
Chairman Rheaume said the variance requests looked like a lot of relief but that a lot of it came 
from some of the weaknesses in the ordinance. He said the applicant was allowed to have 
illuminated signs, a certain square footage of signs, and signage on the pedestrian mall side that 
was below grade level. He said the only thing from a sign standpoint for exception was the 
ability to have signs high up on the wall that didn’t have a street in front of it. He said the 
exceptions were for the two signs at a higher level, if the wall wash signs weren’t considered. He 
said the ordinance considered wall wash lights signs, probably to prevent decorative illumination 
on a building, like a gas station’s lit strip around its building. He said if the ordinance were better 
segregated in what lighting was and what a sign was, it would be better, and if the wall wash 
lights were not considered signs, they would be fully allowable because they were below a lumen 
level. He felt that the wall wash lights would be low intensity and would be more about creating 
an ambiance, but that it would have helped to see renderings of the building at night.  
 
DECISION OF THE BOARD 
 
Mr. Mulligan said he would address three of the four variances requested and perhaps make a 
separate motion on the fourth variance. 
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Mr. Mulligan moved to grant the variances for the freestanding sign and the wall signs as 
presented and advertised, and Ms. Eldridge seconded. 
 
Mr. Mulligan said the relief requested was reasonable, even though it looked like there was a lot 
of it, which was mostly driven by the building’s design elements. He said it was a unique 
property, given that it had frontage on three public ways and also had interesting architectural 
design elements. He said the request for the freestanding sign made a lot of sense, given the 
building’s size. He said the wall signs made sense, given how much signage the applicant was 
entitled to, and that it was just placing them around the building in a different manner than 
otherwise allowed. He said granting the variances would not be contrary to the public interest or 
to the spirit of the ordinance. He said the essential characteristics of the neighborhood would not 
be altered, nor the public’s health, safety, or welfare threatened or the public negatively impacted 
by a freestanding sign larger than otherwise permitted or wall signs in locations otherwise not 
permitted. He said the driver for those decisions had to do with the built environment and the fact 
that the property had frontage on multiple public ways, and that it was reasonable for the 
applicant and the tenants to have appropriate signage where the public could see it. He said 
granting the variances would do substantial justice because there would be a loss to the applicant 
against the gain to the public if the Board required strict compliance with the freestanding sign 
ordinance. He said if the applicant was limited to what was required, they would have a very 
small sign. He said the purpose for the freestanding sign was mostly directional and that it was 
tastefully designed. He said if the applicant was required to have strict compliance with the 
height of the wall signs by keeping them at ground-floor level on all sides of the building, the 
signs wouldn’t be useful because the public would be confused as to which tenants were where. 
He said that, due to the property’s location on Maplewood Avenue and Raines Street, it was 
almost natural to have signs up high so that people coming into town could see them. He said the 
public also had to find the businesses by using the signs on the pedestrian side of the building, so 
there was no gain to the public by frustrating that goal. He said granting the variances would not 
diminish the values of surrounding properties because they wouldn’t be impacted in any way. He 
said the hardship was due to the property’s special conditions, including that it was surrounded 
on three sides by public ways and that the building was designed in such a way that the amount 
of glazing and the various setbacks and recessions of the floors made it a natural place for signs 
to be sited on its façade. He said leaving the signs where the ordinance permitted them at the 
ground floor on the sides of the building that fronted the street sides didn’t make a lot of sense, 
so there was no fair and substantial relationship between the purposes of the ordinance and their 
application to the property. He said the use was a reasonable one and met all the criteria. 
 
Chairman Rheaume pointed out that there was a typographical error in the Staff Report, the 
agenda, and the public notice that denoted Variance 4 as Variance 3, making two Variance 3s. 
He said the intent of Mr. Mulligan’s motion was that the Board would grant the exception for a 
freestanding sign, the wall signs, and the wall signs on the side of the building that didn’t face 
the street. Mr. Mulligan agreed. 
 
Ms. Eldridge said she was reassured by Chairman Rheaume’s and Mr. Mulligan’s comments that 
the requested variances were not that large and also by the fact that the HDC would weigh in. 
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The motion passed by a vote of 5-2, with Mr. Lee and Mr. Parrott voting in opposition to the 
motion. 
 
Chairman Rheaume said that left the fourth variance to be approved or denied. Mr. Mulligan 
clarified that the Board was granting variances for wall signs in various locations and that wall 
signs were permitted to be illuminated without any relief. Mr. Stith agreed but said they were 
above 25 feet, which kicked back to the ordinance section that was referenced. Chairman 
Rheaume said it was an oddity in that section of the ordinance and was the only place that the 
wording appeared. He said he didn’t know why, except that it was perhaps to keep illuminated 
signs low. Mr. Mulligan said he was trying to separate the luminaires from the wall wash lights 
from the wall signs, even though they were arguably the same kind. Chairman Rheaume said a 
luminaire was defined in the general section of the ordinance as a light and its associated fixture 
and thought the City Staff had to work with the Planning Board to figure out a way to identify 
the difference between signs and luminaires. 
 
Attorney Boldt said they would like to return for approval for the fourth variance at a future 
meeting so that they could present a night vision of the building lit up, along with which signs 
were true wall wash lighting. The Board agreed. 
 
Ms. Eldridge moved to postpone consideration of Variance 4 to a later meeting so that the 
applicant could return with more information. Mr. Lee seconded. 
 
Ms. Eldridge said the information was important to get a better idea of what was asked of the 
Board. Mr. Lee concurred and noted that the New Hampshire Legislature passed a dark sky 
policy the previous year to minimize light pollution. Mr. Stith noted that it was in the ordinance. 
 
The motion passed by a vote of 7-0 
 
II. OTHER BUSINESS 
 
There was no other business. 
 
III. ADJOURNMENT 
 
The meeting was adjourned at 9:42 p.m. 
 
Respectfully submitted, 
 
Joann Breault 
BOA Recording Secretary 
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OLD BUSINESS 

1.  

Petition of 150 Greenleaf Avenue Realty Trust, Owner, for property located at 150 
Greenleaf Avenue for Appeal of an Administrative Decision that the following are 
required: 1) A Variance from Section 10-208 Table 4 - Uses in Business Districts (2009 
Ordinance, Section 10.592.20 in current Ordinance) that requires a 200 foot setback 
from any adjoining Residential or Mixed Residential district for motor vehicle sales.  2) A 
Variance from Section 10-1201, Off-Street Parking (2009 Ordinance, Section 
10.1113.30 in current Ordinance) that requires a 100 foot setback for business parking 
areas from any adjoining Residential or Mixed Residential district. 3) A Wetland 
Conditional Use Permit for development within the Inland Wetlands Protection District.  
Said property is shown on Assessor Map 243 Lot 67 and lies within the Gateway 
Neighborhood Mixed Use Corridor (G1) District. 

Neighborhood Context     

  
 

  

Aerial Map 

Zoning Map 
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Planning Department Comments  
 
The appellant is appealing a determination of the Planning Director that variances are 
needed as well as a Wetland conditional use permit for further development of the 
subject property. The Planning Director’s original letter that is being appealed is 
included in the appellant’s submission.  A separate memo from the Legal Department is 
included which provides the Board additional background on the property.  
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2.  

Petition of 111 Maplewood Avenue, LLC, Owner, for property located at 145 
Maplewood Avenue wherein relief is needed from the Zoning Ordinance for signage 
for new building which requires the following: 1)  A Variance from Section 10.1251.20 to 
allow a 57 square foot freestanding sign where 20 square feet is the maximum allowed. 
2)  A Variance from Section 10.1242 to allow wall signs above the ground floor on all 
sides of the building. 3) A Variance from Section 10.1242 to allow wall signs above the 
ground floor on a side of a building not facing a street. 4) A Variance from Section 
10.1144.63 to allow illuminated signs above 25 feet from grade.  Said property is shown 
on Assessor Map 124 Lot 8-1 and lies within the Character District 5 (CD5) District. 
Existing & Proposed Conditions 
 Existing 

 
Proposed 
 

Permitted / Required  

Land Use:  New 
commercial 
building 

Signage for new 
building 

Primarily mixed use  

Free standing sign 
(sq. ft.):  

NA 57* 20 max. 

Wall Sign 
Location: 

NA 5 signs and 31 
decorative 
lights above 
ground floor* 

One wall sign permitted 
above ground floor 

 

Illuminated Sign 
height (ft.):  

NA >25 20  max. 

   Variance requests 
shown in red. 
*Variances granted Nov. 24, 
2020 

 

 
Other Permits/Approvals Required 
HDC 
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Neighborhood Context      

  
 

 
 
 
 

Aerial Map 

Zoning Map 
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Previous Board of Adjustment Actions 
November 24, 2020 – The Board approved the following: 1) A Variance from Section 
10.1251.20 to allow a 57 square foot freestanding sign where 20 square feet is the 
maximum allowed. 2)  A Variance from Section 10.1242 to allow wall signs above the 
ground floor on all sides of the building. 3) A Variance from Section 10.1242 to allow 
wall signs above the ground floor on a side of a building not facing a street. 
 
Planning Department Comments 
The first 3 variances were granted at the previous meeting in November, with the fourth 
request being postponed until the applicant can provide a night time rendering for the 
Board to consider.  Per Section 10.1144.60, luminaires can be mounted up to 20 feet 
above grade if they comply with the lumen standards referenced in the section.  Section 
10.1144.63 states the following: 
 
10.1144.63 Luminaires used primarily for sign illumination may be mounted at any height to a 
maximum of 25 feet, regardless of lumen rating. 
 
The applicant states the luminaires will comply with the lumen requirements and 
questions the need for relief from the section above, however the section clearly states 
that the maximum height for luminaires is 25 feet, regardless of the lumen rating.   
 

Review Criteria  
This application must meet all five of the statutory tests for a variance (see Section 
10.233 of the Zoning Ordinance): 
 

1. Granting the variance would not be contrary to the public interest. 
2. Granting the variance would observe the spirit of the Ordinance. 
3. Granting the variance would do substantial justice. 
4. Granting the variance would not diminish the values of surrounding properties. 
5. The “unnecessary hardship” test: 

 (a)The property has special conditions that distinguish it from other properties in the area. 
AND 
(b) Owing to these special conditions, a fair and substantial relationship does not exist 

between the general public purposes of the Ordinance provision and the specific 
application of that provision to the property; and the proposed use is a reasonable one. 
OR 

Owing to these special conditions, the property cannot be reasonably used in strict conformance 
with the Ordinance, and a variance is therefore necessary to enable a reasonable use of it. 
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NEW BUSINESS 
 
 

1. 
Petition of Jonathan Sandberg, Owner, for property located at 160 Bartlett Street 
whereas relief is needed from the Zoning Ordinance to construct a 6' x 15' mudroom 
addition on the rear of the house which requires the following: 1) A Variance from 
Section 10.521 to allow 34% building coverage where 25% is the maximum allowed.  2) 
A Variance from Section 10.321 to allow a nonconforming structure or building to be 
extended, reconstructed or enlarged without conforming to the requirements of the 
Ordinance.  Said property is shown on Assessor Map 163 Lot 5 and lies within the 
General Residence A (GRA) District.   

Existing & Proposed Conditions 
 Existing 

 
Proposed 
 

Permitted / 
Required 

 

Land Use:  Single family Construct rear 
addition 

Primarily 
residential uses 

 

Lot area (sq. ft.):  3,484 3,484 7,500 min. 

Lot Area per Dwelling 
Unit (sq. ft.): 

3,484 3,484 7,500 min. 

Street Frontage (ft.):  36 36 100 min. 
Lot depth (ft.):  98 98 70 min. 
Front Yard (ft.): 3 3 15  min. 
Right Yard (ft.): 10 10 10 min. 
Left Yard (ft.): 1 10 10 min. 
Rear Yard (ft.): 62 56 20 min. 
Height (ft.): <35 <35 35 max. 
Building Coverage (%): 31 34 25 max. 
Open Space Coverage 
(%): 

>30 >30 30 min. 

Parking 2 2 1.3  
Estimated Age of 
Structure: 

1832 Variance request shown in red. 
 

 

Other Permits/Approvals Required  
None. 
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Neighborhood Context  

  
 

   
 

Aerial Map 

Zoning Map 
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Previous Board of Adjustment Actions 
No BOA history found.  
 
Planning Department Comments 
The applicant is proposing a mudroom on the rear of the house that will comply 
with yard requirements but will increase the building coverage to 34% where 25% 
is the maximum allowed in the district.   
 
Review Criteria 
This application must meet all five of the statutory tests for a variance (see Section 
10.233 of the Zoning Ordinance): 
 
1. Granting the variance would not be contrary to the public interest. 
Planning Department Comments 2. Granting the variance would observe the spirit of the 

Ordinance. 
3. Granting the variance would do substantial justice. 
4. Granting the variance would not diminish the values of surrounding properties. 
5. The “unnecessary hardship” test: 

 (a)The property has special conditions that distinguish it from other properties in the area. 
AND 
(b) Owing to these special conditions, a fair and substantial relationship does not exist 

between the general public purposes of the Ordinance provision and the specific 
application of that provision to the property; and the proposed use is a reasonable one. 
OR 

Owing to these special conditions, the property cannot be reasonably used in strict conformance 
with the Ordinance, and a variance is therefore necessary to enable a reasonable use of it. 
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2. 

Petition of The Rice Family Revocable Trust of 1988, Owner, for property located at 
25 Morning Street, Unit B whereas relief is needed from the Zoning Ordinance to 
construct a 6' x 21' deck which requires the following: 1) Variances from Section 10.521 
to allow a) a 2 foot side yard where 10 feet is required; and b) 32% building coverage 
where 25% is the maximum allowed.  2) A Variance from Section 10.321 to allow a 
nonconforming structure or building to be extended, reconstructed or enlarged without 
conforming to the requirements of the Ordinance.  Said property is shown on Assessor 
Map 163 Lot 19-2 and lies within the General Residence A (GRA) District.  
 
Existing & Proposed Conditions 
 
 Existing 

 
Proposed 
 

Permitted / 
Required 

 

Land Use:  Two family Construct deck Primarily 
residential uses 

 

Lot area (sq. ft.):  4160 4160 7,500 min. 

Lot Area per Dwelling 
Unit (sq. ft.): 

2080 2080 7,500 min. 

Street Frontage (ft.):  10 10 100 min. 
Lot depth (ft.):  80 80 70 min. 
Front Yard (ft.): 38 32 15  min. 
Right Yard (ft.): 1 2 10 min. 
Left Yard (ft.): 14 14 10 min. 
Rear Yard (ft.): 1 1 20 min. 
Height (ft.): <35 <35 35 max. 
Building Coverage (%): 28.5 32 25 max. 
Open Space Coverage 
(%): 

>30 >30 30 min. 

Parking 4 4 3  
Estimated Age of 
Structure: 

1900 Variance request shown in red. 
 

 
Other Permits/Approvals Required 
None.  
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Neighborhood Context     

  
 

 

Previous Board of Adjustment Actions 
No BOA history found. 

Aerial Map 

Zoning Map 
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Planning Department Comments 
The applicant is proposing to construct an attached deck on the existing structure which 
will increase the building coverage to 32% where 25% is the maximum allowed in the 
district. The existing structure is approximately 1 foot off of the right side property line 
and the proposed deck will be 2 feet from the side lot line.     
 
Review Criteria 
This application must meet all five of the statutory tests for a variance (see Section 
10.233 of the Zoning Ordinance): 
 
1. Granting the variance would not be contrary to the public interest. 
Planning Department Comments 2. Granting the variance would observe the spirit of the 

Ordinance. 
3. Granting the variance would do substantial justice. 
4. Granting the variance would not diminish the values of surrounding properties. 
5. The “unnecessary hardship” test: 

 (a)The property has special conditions that distinguish it from other properties in the area. 
AND 
(b) Owing to these special conditions, a fair and substantial relationship does not exist 

between the general public purposes of the Ordinance provision and the specific 
application of that provision to the property; and the proposed use is a reasonable one. 
OR 

Owing to these special conditions, the property cannot be reasonably used in strict conformance 
with the Ordinance, and a variance is therefore necessary to enable a reasonable use of it. 
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3. 

Petition of Sean Miller, Owner, for property located at 303 Thornton Street whereas 
relief is needed from the Zoning Ordinance to construct an addition to an existing home 
which requires the following: 1) A Variance from Section 10.521 to allow a 5 foot front 
yard where 15 feet is required.  2)  A Variance from Section 10.321 to allow a 
nonconforming structure or building to be extended, reconstructed or enlarged without 
conforming to the requirements of the Ordinance.  Said property is shown on Assessor 
Map 162 Lot 5 and lies within the General Residence A (GRA) District. 

 
Existing & Proposed Conditions 
 Existing 

 
Proposed 
 

Permitted / 
Required 

 

Land Use:  Single family Add front 
addition  

Primarily 
residential uses 

 

Lot area (sq. ft.):  8,276 8,276 7,500 min. 

Lot Area per Dwelling 
Unit (sq. ft.): 

8,276 8,276 7,500 min. 

Street Frontage (ft.):  60 60 100 min. 
Lot depth (ft.):  150 150 70 min. 
Front Yard (ft.): 5 5 15  min. 
Right Yard (ft.): 27 15 10 min. 
Left Yard (ft.): 6 6 10 min. 
Rear Yard (ft.): 112 112 20 min. 
Height (ft.): <35 <35 35 max. 
Building Coverage (%): 7.6 12 25 max. 
Open Space Coverage 
(%): 

>30 >30 30 min. 

Parking 2 2 1.3  
Estimated Age of 
Structure: 

1860 Variance request shown in red. 
 

 
 
 
Other Permits/Approvals Required 
None.
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Neighborhood Context     

  
 

 
 

Aerial Map 

Zoning Map 
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Previous Board of Adjustment Actions 
No BOA history found. 

Planning Department Comments 
The applicant is proposing to right side front addition in line with the exiting front of the 
house. The lot exceeds the minimum lot size, however the existing location of the house 
is 5 feet from the front property line.  The project will conform to all other dimensional 
requirements of the Ordinance and will not encroach further into the front yard than the 
existing alignment.  The application of Section 10.516.10 for existing front yard 
alignments does not benefit the applicant, as the average is greater than 5 feet.  
However, most of the adjacent homes on either side are just as close, if not closer to 
the front lot line.  
 
Review Criteria  
This application must meet all five of the statutory tests for a variance (see Section 
10.233 of the Zoning Ordinance): 
 
1. Granting the variance would not be contrary to the public interest. 
2. Granting the variance would observe the spirit of the Ordinance. 
3. Granting the variance would do substantial justice. 
4. Granting the variance would not diminish the values of surrounding properties. 
5. The “unnecessary hardship” test: 

 (a)The property has special conditions that distinguish it from other properties in the area. 
AND 
(b) Owing to these special conditions, a fair and substantial relationship does not exist 

between the general public purposes of the Ordinance provision and the specific 
application of that provision to the property; and the proposed use is a reasonable one. 
OR 

Owing to these special conditions, the property cannot be reasonably used in strict conformance 
with the Ordinance, and a variance is therefore necessary to enable a reasonable use of it. 
 
 
 
 
 
 
 
 
 
 



John Kuzinevich, Esq. 
Law Office of John Kuzinevich  

71 Gurnet Road 
Duxbury, Massachusetts 02332 

Telephone:  781 536-8835      E-mail: jjkuz@comcast.net 
Cell:            508 245-2105 

         October 1, 2020 

Zoning Board of Appeals 
Municipal Complex 
1 Junkins Ave. 
Portsmouth, NH  03801 

Re:  Appeal of Decision of Official 

Dear Mr. Chairman and Members of the Board 
  
 Please be advised that I represent James G Boyle, Trustee of the 150 Greenleaf Avenue 
Realty Trust.  This letter constitutes an appeal of the decision of the Planning Director, Juliet 
Walker, contained in a letter dated August 18, 2020.  As background, in 2009, Mr. Boyle 
submitted a site plan application for the addition of a second automobile dealership on his site.  
Due to litigation concerning the City’s sewer line which was built on his property without an 
easement, review of the application was suspended.  Ultimately, the Supreme Court affirmed the 
Trial Court’s decision that the sewer line was illegally trespassing.  With determination of this 
issue, Mr. Boyle sought to reactivate review of his proposed site plan.  Some changes were made 
to the plan over the years.  Accordingly, he submitted the new plans for informal feedback from 
the Planning Director prior to formally reactivating the application.  The Planning Director 
provided the requested  in her July 21 letter.  Thereafter, Mr. Boyle submitted a new land use 
application to revive the earlier 2009 discussions and also to modify those plans.   

 Three issues raised in the letter are being appealed: (1) a determination that the plan 
would require a variance because it expanded an automotive use into a 200’ buffer from a 
residential zone, (2) a determination that the plan would require a variance because it showed 
cars displayed within a 100” buffer from a residential zone, and (3) a determination that a 
conditional use permit would be required.  All three issues raise discrete questions of law, and, as 
will be demonstrated below, must be resolved in Mr. Boyle’s favor. 

 The August 18 letter also addresses the completeness of the application.  The Planning 
Director has informed the applicant that these are not appealable issues.  Mr. Boyle will not 



actively address them in this appeal other than to raise the issue solely to preserve his rights 
should these later be characterized as appealable. 
  
 Finally, the August 18 letter addresses Mr Boyle’s request that the third building of the 
development be disregarded.  He did this to save time and effort but when advised new plans and 
drainage calculations would be needed, he now withdraws that request and asked the plans be 
reviewed as submitted.  This is identified in this letter solely so there will be a clear record.   

1. The Planning Director Erred In Determining That A 200’ Buffer From Residential   
 For Automotive Use Would Apply. 
  
 There are several reasons why the 200’ Buffer does not apply.  First, the Planning 
Director uses the wrong version of the ordinance.  In 2006 and 2009, the ordinance was 
amended.  However, these amendments were ineffective as the were not validly adopted.  The 
City Charter which must be strictly followed when enacting an ordinance provides that the public 
is to be notified of the availability of a copy of the proposed amendment at no charge.  This was 
never done so that the purported amendments never became effective.  Failure to give notice as 
required by a statute, in this case the City Charter is grounds for invalidating an amendment to a 
zoning ordinance. V.M. Stevens, Inc., v. Town of South Hampton, 114 N.H. 118 (1974). 

 Thus, the version of the ordinance used by Mr. Boyle in his analysis applies.   
The Planing Director did not analyze the 200 foot buffer in Section 10-208 Table 4, use 35.  
Clearly the use of automobile sales is permitted.  There is a single proviso separated from the 
permitted use by a semicolon and then a comma.  It reads “….; provided, outdoor storage areas 
are located at least forty feet from the street right-of-way and two hundred feet from any 
Residential or Mixed Residential district;….”  Grammatically, by use of the separator 
punctuation and there being no comma after right-of-way establishes that the 200 foot limit 
applies only to outdoor storage areas.  It does not apply to the entirety of the use.  There will be 
no outdoor storage within 200 feet of Residential.  While the current version of the ordinance 
clarifies that the limit applies to the use, that version of the ordinance does not apply to the area 
in question as it was shown on the plan and the Board has determined it is governed by the 
pre-2010 ordinance. 

 The proposed third building meets the 200 foot limit.  Moreover, in the original site plan 
approval for the dealership, no conditions were placed on the use which limited to the buildings 
and paved areas.  The entire site was approved for automotive use.  In fact, on many occasions 
and for varying length of time Mr. Boyle stored vehicles on unpaved portions of the site.  In 
particular he regularly used the area where the third building is proposed for automotive use.  He 
is not changing a use but rather continuing the same approved use but in a building.  Thus, the 
location of the building is permissible even if it otherwise might violate the 200 foot buffer.  
  
 Further, the Supreme Court has already held that by displaying cars, Mr. Boyle is not 
engaging in outdoor storage.  Boyle, Trustee, 150 Greenleaf Avenue Realty Trust v. City of 



Portsmouth, 154 N.H. 390; 910 A.2d 1229 (2006).  A copy is attached for your convenience. 
This ruling applies to the entire property as it did not distinguish any physical areas.  Thus, the 
200 foot exclusion cannot apply as a matter of law. 

 Second, the proposed amendments cannot be enforced against Mr. Boyle.  The 
amendments related to a lawsuit in which Mr. Boyle’s interpretation of the ordinance prevailed.  
These amendments were retaliation for the lawsuit and designed so that Mr. Boyle would have 
difficulty in developing his property.  This type of amendment in bad faith cannot be enforced.  
PMC Realty Trust v. Town of Derry, 125 N.H 126 (1984). 

 Finally, the Planning Director mischaracterizes the proposed development as expansion 
of a use.  The entire site was used for automotive including the unpaved areas.  Cars for repairs 
or processing due to recall were routinely stored on unpaved areas.  Adding pavement does not 
change the use.  Likewise adding a building does not change the use, even though there may be 
more volume of automobiles associated with it.  Moreover the City is estopped from claiming the 
proposed development is a change of use for the undeveloped portions of the property.  In the 
sewer line lawsuit between Mr. Boyle and the City, the City strenuously argued that Toyota of 
Portsmouth was using all of the property.  For all of the above reasons, there is no 200’ setback 
for displaying cars. 
  
2. The Planning Directer Erred In Determining That A 100’ Buffer From Residential   
 For Parking Would Apply. 

 Section 10-1201 of the 2009 ordinance prohibits parking within 100 feet of a residential zone. 
However, the vehicles within this buffer, as a matter of law, are not parked.  Any vehicles in that 
area will be either inventory or display vehicles  It will not be “parking” as the term is commonly 
used. Galinsky Family Real Estate, LLC v. City of Des Moines Zoning Bd. of Adjustment, 797 
N.W.2d 622 (Iowa App. 2011) (“Galinsky II”) which held display lots do not constitute as off-
street parking under a zoning ordinance.  But see: Galinsky Family Real Estate, LLC v. City of 
Des Moines Zoning Bd. of Adjustment, 797 N.W.2d 621  (Iowa App. 2011).  (Dissent agreeing 
with Galinsky II.)  Since Galinsky II is the later published opinion, it controls.  The concept of 
parking versus storage or display was extensively treated and discussed in Incorporated Village 
v. Green, 8 Misc.2d 356, 166 N.Y.S.2d 219 (1957).  The Court stated: 

‘When automobiles are left for months on end  at a given place, there is no doubt that 1

they are stored and not parked.  Parking is of short duration and measured by hours or at 
most a day or two.  It has in it the element of an automobile in use, being temporarily 
placed until it is about to be again put into service and use.  The cars which have been on 
the lot and about which the complaint is concerned are not cars ready for the road.  They 

 The average time for a new car at Mr. Boyle’s dealership being on the lot is 160 days; used 1

cars, 39 days.



are not licensed for the road, they are not cleaned greased and oiled for the road.  The 
use of the lot for these cars is not parking but storage, storage awaiting the time when 
they will be withdrawn for sale and delivery.  There is a substantial distinction, clearly 
cognizable, between the meaning ‘storage’ and ‘parking’.  One has a certain degree of 
permanency, while the other denotes transience.  At 166 N.Y.S.2d 221. 

 In this case, customers can walk around the vehicles and look at different colors and 
configurations.  The Supreme Court has already determined that they are permissible display 
vehicles and not storage. Clearly, they are not parked in the ordinary use of the word. 
  
 Parking is not defined in the ordinance.  When terms are not defined, they are ascribed 
their ordinary and common meaning. Boyle v. City of Portsmouth, 154 N.H. 390 (2006).  In this 
instance the 2009 ordinance shed light on its meaning.  Reading the totality of Chapter XII of the 
Ordinance, and in particular how required parking is contemplated, it is clear that the term 
“parking” encompasses employees coming to work and leaving their car as well as customers 
and third parties who have business at the facility.  The cars are registered and actively being 
used until they are stopped and an individual performs whatever tasks he or she needs to perform 
on site.  In contrast, the cars displayed in this area are not in active use.  They are rarely moved. - 
certainly not on a daily basis.  Thus, they do not create the kind of noise, traffic and other 
impacts that might occur in a normal parking lot, thus obviating any concerns of cars in the area.  
Thus, the cars are not violating any parking setback. 

3. The Planning Director Erred In Determining That A Conditional Use Permit Is Needed. 

 Mr. Boyle’s proposed work involves dredging and filling manmade drainage structures and in the 
area of nuisance created by the City.  Normally, a conditional use permit would be required.  Under 
fairly unique circumstances, a conditional use permit for filling the manmade ditch is not 
required here because one if it was denied, Mr. Boyle could still proceed with his development 
project.  In 2013, Mr. Boyle and NHDES entered into a Consent Decree concerning the property, 
which was approved by the Rockingham Superior Court and entered as an order of the Court.   
A copy is attached to this appeal. The Consent Decree required development of the property as 
shown on Mr. Boyle’s plans and further required NHDES to issue both the AoT and wetlands 44
permits which were required.  NHDES has issued those permits.  A remedial consent decree 
entered as a court order trumps municipal permits.  Metro. Housing Development Corp. v. Village 
of Arlington Heights, 496 F. Supp. 836 (N.D. Ill. 1979).   Thus, the permitting process would be a 
waste of City resources and time. 
  
 Moreover, Mr. Boyle’ experts have extensively studied the site.  Their conclusion is that 
leaving the site as is constitutes an environmental hazard as well as a safety hazard.  NHDES 
agrees and concluded Mr. Boyle’s development is the best solution to all the concerns being 
raised about the site.  It would be irrational for the Planning Board to go against the great weight 
of the evidence and anything but approval would get reversed.  Thus, in the interest saving time 



and money for all involved, the Board should determine under the unique circumstances here, 
that a permit is not needed. 

 Nevertheless, despite the waste, Mr. Boyle is willing to seek a conditional use permit as 
long as the Board postpones decision on the merits of this issue until after the decision on the 
conditional use permit so that’s right to appeal it is preserved.  If the permit is granted, it will 
make the relief sought here moot.  If it is not granted, then the Board would have to decide the 
issue. 

 Accordingly, on behalf of Mr. Boyle, I ask that the Board reverse the decision of the 
Planning Director on the two buffer issues and that it take no action on the conditional use permit 
pending a determination by the Conservation Commission.  Thank you. 

          Sincerely, 

          /s/ John Kuzinevich 

          John Kuzinevich 

Copy to: client   



 

 CITY OF PORTSMOUTH 
 Planning Department 
 1 Junkins Avenue 
 Portsmouth, New Hampshire 
 03801 
 (603) 610-7216 
 
 

 
John J. Kuzinevich, Esq. 
Law Offices of John Kuzinevich 
71 Gurnet Road 
Duxbury, MA 02332 
 
September 18, 2020 
 
RE: Application for Amended Site Plan Review for 150 Greenleaf Ave 
 
Dear Attorney Kuzinevich: 
 
I have reviewed the updated site plan review application that you submitted on September 11, 
2020 on behalf of your client for a proposed expansion of your client’s automobile dealership at 
150 Greenleaf Avenue. As we have previously confirmed, an application for amended site plan 
review approval was originally submitted to the Planning Department in October of 2009 (along 
with an application fee of $2,500). While those plans received preliminary review by both the 
Site Plan Review Technical Advisory Committee (TAC) and the Planning Board, the project did 
not complete the site plan review and approval process.  In order to receive final approvals, the 
updated application will need to complete the public hearing and approval process with both TAC 
and the Planning Board. 
 
As decided by the Board of Adjustment in July 2010, the original application that was filed in 
October 2009 is subject to the Zoning Ordinance in effect in 2009.  The original application 
included expansion of the parking area and the addition of one new building located to the north 
of the existing building. As such, we would apply the 2009 Zoning Ordinance for that portion of 
the project unless the current Zoning Ordinance is more permissive or would otherwise benefit 
the project. 
 
The addition of a proposed third building to the west (rear) of the existing building was not on the 
original plans submitted to the Planning Board, and therefore would be subject to the 
requirements of the current Zoning Ordinance. You have explained in your cover letter that, 
although a third building is shown on the revised plan set submitted with your updated 
application, your client is not intending to proceed with approvals for the third building at this 
time.  We have reviewed this application with that understanding. However, in order for the 
project to proceed through the land use review process, we require an updated plan set that does 
not show the third building and the supporting drainage analysis should be updated accordingly. 
 
As submitted, the site plan review application is missing some information that is required in 
order for the application to be considered complete according to the City’s Site Plan Review 
regulations.  We also require that one complete hard copy of all of the information submitted via 
the online permit be provided for the Planning Department files.  Per Section 2.5.4 (4) the 
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applicant shall either submit the required information or request that the Planning Board grant a 
waiver from the requirements.  The following information is missing from or is incomplete in the 
application package submitted on September 11, 2020: 
 

 2.5.3.1A Green building statement; 
 2.5.3.1B Gross floor area and dimensions of all buildings and a statement of uses and 

floor area for each floor; 
 2.5.3.1E Names and addresses of all direct abutting property owners and holders of 

existing conservation, preservation, or agricultural preservation restrictions 
affecting the subject property [NEEDS UPDATING]; 

 2.5.3.1H List of names and contact information of all public or private utilities 
servicing the site; 

 2.5.4.1D Plans stamped by a NH licensed civil engineer; 
 2.5.4.1E Stamp verifying that wetlands have been delineated by a NH certified 

wetlands scientist; 
 2.5.4.3B Building elevations (height, massing, materials, lighting, façade treatments); 
 2.5.4.3C AASHTO truck turning templates; 
 2.5.4.3D Parking calculations (number required and number provided); 
 2.5.4.3J Outdoor lighting plan; 
 2.5.4.3K Landscaping plan; 
 2.5.4.3M Open space calculations; 
 2.5.4.3O Location of snow storage areas; 
 3.2.1-2 Traffic generation report or traffic impact study; 
 7.4.4.1 Stormwater Management and Erosion Control Plan. 

 
Please note, the above list does not preclude the TAC or Planning Board requesting additional 
information based on further review of the application. 
 
As referenced in Section 2.9 (1) of the Site Plan Review Regulations, in order to grant site plan 
review approval, the TAC and Planning Board must find that the application is in compliance 
with all City Ordinances and Codes.  Therefore, if any project as proposed does not meet the 
City’s Zoning Ordinance, such project cannot receive site plan review approval unless 
appropriate relief is granted by the Zoning Board of Adjustment thereby bringing the project into 
compliance. 
 
Upon review of the application, I have found that the following zoning relief will be required 
before this project can proceed to site plan review approval: 
 
1) Setbacks from motor vehicle sales (Section 10-208 Table 4 – Uses in Business Districts in 

2009 Ordinance, Section 10.592.20 in current Ordinance) 
 The site plan shows parking, display, and/or storage of vehicles within the required 200-

foot setback from a Single Residence B (SRB) district. The ordinance requires such uses 
to be no closer than 200 feet from any adjoining Residential or Mixed Residential district. 

 
2) Setbacks for Business Parking Areas (Section 10-1201 – Off-Street Parking in 2009 

Ordinance and Section 10.1113.30 in current Ordinance) 
 The site plan shows parking spaces and accessways between 50 and 100 feet from the 

adjoining SRB district. The ordinance requires such uses to be no closer than 100 feet 
from any adjoining Residential or Mixed Residential district. 
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In addition to the zoning relief listed above, the application will also require a wetland conditional 
use permit for development within the Inland Wetlands Protection District.  The proposed site 
plan shows extensive alterations to jurisdictional wetlands (labeled as manmade ditch). As 
defined by the Zoning Ordinance, man-made drainage structures are part of the Inland Wetlands 
Protection District, but until the 2010 Ordinance, did not require a buffer zone.  A separate 
application will need to be submitted for this approval, which requires Conservation Commission 
review prior to the Planning Board. The Planning Board can consider an application for wetland 
conditional use permit approval at the same time as the site plan review application as long as all 
of the application requirements have been satisfied. 
 
Please feel free to reach out to discuss any of these items further. 
 
Sincerely, 
 
 
 
 
Juliet T.H. Walker, AICP 
Planning Director 
 
Cc: Robert P. Sullivan, City Attorney 



















MINUTES OF THE BOARD OF ADJUSTMENT MEETING 
PORTSMOUTH, NEW HAMPSHIRE 

MUNICIPAL COMPLEX, 1 JUNKINS AVENUE 

EILEEN DONDERO FOLEY COUNCIL CHAMBERS 

7:00 p.m.  July 20, 2010 

MEMBERS PRESENT:  Chairman Charles LeBlanc, Vice Chairman David Witham, 
Carol Eaton, Thomas Grasso, Alain Jousse, Charles LeMay, Arthur 
Parrott, Alternate: Derek Durbin 

EXCUSED:  Alternate: Robin Rousseau 

ALSO PRESENT:  Principal Planner, Lee Jay Feldman 

________________________________________________________________________ 

I.  APPROVAL OF MINUTES 
A)  Board of Adjustment Meeting April 20, 2010 

It was moved, seconded and passed by unanimous voice vote to accept the Minutes as 
presented. 

­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­ 

B)  Board of Adjustment Meeting April 27, 2010 not available for vote. 

It was moved, seconded and passed by unanimous voice vote to postpone review of these 
Minutes until July 27, 2010. 

II.  OLD BUSINESS 

5)  Case #6 ­5 
Petitioners: Houston Holdings, LLC, Daniel Houston, President 
Property: 653 Islington Street  Assessor Plan 164, Lot 5 
Zoning district: Business 
Request: Variance: 10.440 Table of Uses 10.18.24 to allow two (2) temporary 

structures to remain on the premises for not more than 180 days, which is not 
allowed by Ordinance. 
Variance: 10.531 Table of Dimensional Standards, to allow a 4’ right side 
setback where 15’ is required 
Variance: 10.531 Table of Dimensional Standards, to allow a 4’ left side
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setback  where 15’ is required 

6)  Case #6 ­6 
Petitioners: Houston Holdings, LLC, Daniel Houston, President 
Property: 653 Islington Street  Assessor Plan 164, Lot 5 
Zoning district: Business 
Request: Variance: 10.321 to allow the expansion of a nonconforming structure. 

Variance: 10.531 Table of Dimensional Standards, to allow a 25’ x 20’ 
addition with a 4’ right side setback where 15’ is required 
Variance: 10.531 Table of Dimensional Standards, to allow a 4’ left side 
setback for the addition where 15’ is required 

These petitions were postponed from June 15 meeting. Motion was made, seconded and passed 
by unanimous voice vote to bring them again before the Board. It was requested that Case # 6­6 
be discussed in conjunction with the above. Chairman LeBlanc indicated the Board would hear 
arguments for both cases at the same time, but would vote on them separately. 

SPEAKING IN FAVOR OF THE PETITION 

Attorney Jack McGee stated he was appearing on behalf of Houston Holdings, LLC, and was 
there along with the applicants. The lot in question was a tight lot at the intersection of Islington 
and Bartlett. This has been a subject of a great deal of activity this year because of the City’s 
sewer project. During that project, it had been pointed out to Mr. Houston that the storage trailers 
that he had been using were not appropriate for the Ordinance and it was suggested that he take 
remedial action. After discussions with Planning officials, Mr. Houston was attempting to 
enclose the trailers within a single structure which would be permanent and, within that, would 
be the removable storage trailers. Attorney McGee furnished a portion of the plan as well as 
schematics for the proposed building for the Board, stating that the lot was very odd­shaped and 
tight.  The building as it existed was already up against the boundary line on Islington and the old 
West End Cafe. Mr. Houston has discussed this with the owners of West End Café property and 
he advised they do not have any objections, nor had they heard any objections from Gilford 
Transportation which was the side abutter. 

Attorney McGee reiterated that the plan was to legitimize this storage area under the zoning 
Ordinance by encapsulating the storage trailers into a permanent structure. The setbacks in the 
area were 15 feet and the structure would be on the property to the back with a side setback of 4’. 
This area would be up against the drive way of the West end Café property and the 4 feet on the 
back/side area up against the Gilford Transportation property. They were asking that the storage 
trailers be allowed to remain there for 180 days which would give Mr. Houston a chance to build 
this permanent structure, hopefully obtaining a variance from this Board.  Approval would also 
be required from the Historic District Commission and possibly Site Review. These variances 
would allow a business, which has served the community for quite a while to stay in existence. It 
needed storage and the trailers have provided that storage and there was no other location to put a 
storage area in this building. While the trailers had been there for some time, the applicant was 
unaware that they were contrary to the zoning Ordinance.  They hadn’t posed a problem to 
anyone at this point and it was not conceivable that, encased, they would pose a problem in the 
future.
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Addressing the special conditions requirement under the Boccia criteria, Attorney McGee stated 
that the shape and size of this lot was unique for that particular area of town.  It was a lot which 
had been seriously affected by the City’s sewer project, which made it difficult to do anything 
thing with the lot due to the easements that the City had taken by eminent domain.  He stated that 
there was no other way to do this.  He and the applicant had met with the Planning Department to 
explore various ideas and this proposal was something that appeared feasible.  Hopefully, the 
Board would view it that way and grant approval. Attorney McGee that granting the variances 
would be consistent with the spirit of the Ordinance in that nobody wants to see a business shut 
down for this type of lack of storage. A long­standing business, it served a good number of 
members of the community and hopefully would be allowed to stay there and operate as it had 
for a number of years.  Substantial justice would be served by allowing the business to be 
maintained there.  Attorney McGee felt the real criteria was whether anyone was going to be hurt 
by this.  As an indication that it was not going to hurt surrounding properties, he noted that the 
most affected abutters were not there.  He stated that the building would look better in 
appearance, which would be good for the area.  It would solve the applicant’s problem while 
being consistent with what the City was attempting to accomplish. For all those reasons, they 
asked that the Board grant both variances. 

Mr. Grasso asked about cars he had observed parked along where the proposed addition was 
behind the building.  The applicant, Mr. Houston, indicated that when the City took the front of 
their parking lot by eminent domain there was no access to the parking lot. The West End Café 
had given him temporary right to use their driveway so that the City vehicles could park there 
during the sewer project. When that project was completed, there would be no vehicles there. 

In response to further questions from Chairman LeBlanc, Mr. LeMay and Mr. Jousse, Mr. 
Houston indicated that the trailers would be where they were during construction.  They had been 
moved for the sewer project but would be moved back after construction.  The plans showed the 
old location of the trailers.  The spaces on the plan marked 14 through 16 were parking spaces. 
He confirmed they had looked into going up for storage rather than out of the building but either 
way a variance would be needed and and this was preferred as it would be more difficult to get to 
the storage trailers if they were up. 

SPEAKING IN OPPOSITION TO THE PETITION, OR 
SPEAKING TO, FOR OR AGAINST THE PETITION 

With no one rising, the public hearing was closed. 

DECISION OF THE BOARD 

For Case # 6­5: Mr. Parrott made a motion to grant the petition as presented and advertised which 
was seconded by Ms. Eaton. 

Mr. Parrott stated that this petition seemed simple and straightforward. The petition asking for a 
180­day extension to remain where they were currently was temporary in nature.  He stated that 
there was no serious public interest involved as the trailers had been there for some time without 
causing any trouble to the public. The spirit of the Ordinance would be observed as this would 
aid the business to transition in a new expansion and allow a place for temporary storage. 
Substantial justice would be done and there were no overriding private or public interests that
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would be harmed by granting these variances. The value of the surrounding properties would not 
be diminished or there would be no negative impact on the surrounding properties.  The hardship 
was that the City through their work on the sewer had impacted this lot adversely and in a 
manner that was out of the control of the owner. The trailers were there because they were 
needed for storage. Ms. Eaton agreed and had nothing to add. 

Mr. Grasso asked the maker and second to add a stipulation that the trailers would be 8’ x 20’ 
instead of “two (2) temporary structures” as previously read. Mr. Parrott and Ms. Eaton agreed. 

The motion to grant the petition as presented and advertised, with the stipulation that the size of 
the two temporary structures would be 8’ x 20’, was passed by a unanimous vote of 7­0. 

For Case # 6­6: Mr. Parrott made a motion to grant the petition as presented and advertised which 
was seconded by Mr. Witham. 

Mr. Parrott indicated that the reason for proposing such a small setback in the back was that it 
went up against an embankment to the railroad track. That land had no productive use and had no 
impact on neighbors. In the same manner the right side setback was adjacent to a neighboring 
business’ parking lot and also had no impact. Addressing the criteria, similar to the previous 
discussion on the storage containers, he saw no negative impact on the public interest. In fact, 
most of the public would not see this addition. The spirit of the Ordinance would be observed as 
a variance was needed to allow the business to operate.  He felt that, in the substantial justice test, 
the balance tipped to the applicant as there is no public or private interest that would be adversely 
affected. The value of surrounding properties would not be diminished. The structure would be 
out of sight, would be more attractive than the current trailers, and would be appropriate to the 
rest of the building. He stated that literal enforcement of the provisions of the Ordinance would 
result in an unnecessary hardship. In this case there would be no alternative for this lot.  It had 
been impacted by City work, was an odd­shaped lot and backed up against railroad tracks. 

Mr. Witham added that he did not see any way that this variance would have any adverse impact 
on the two abutters.  Further confirming this was the fact that the abutter’s property had 24 more 
feet toward the railroad tracks and a structure could be built nine feet closer than what was being 
proposed and still be in conformance. He noted that the height of the tracks would be the same 
height as the roof of this structure so there was no impact on light and air. It was a good solution 
to a unique problem. 

The motion to grant the petition as presented and advertised was passed by a unanimous vote 
of 7 to 0. 

III.  PUBLIC HEARINGS 

1)  Case # 7­1 
Petitioners: Kara L. Hutchins 
Property: 40 Mill Pond Way  Assessor Plan 143, Lot 6 
Zoning district: General Residence A 
Requests:  Variance from Section 10.321 to allow the expansion of a nonconforming 

structure 
Variance from Section 10.521 to construct a front porch with a 10’ setback



Minutes of Meeting – Board of Adjustment – July 20, 2010                                 Page 5 

from the front lot line where a 15’ front yard is required 

Mr. Jousse stepped down and Mr. Durbin sat in on this case. 

SPEAKING IN FAVOR OF THE PETITION 

Ms. Kara L. Hutchins stated she lived at 40 Mill Pond Way and was there to ask permission to 
add a porch to the front of her house. Part of the challenge of the house was its location as the 
street cut diagonally across her property. One corner had a 25­foot setback and the other corner 
had a 15­foot setback. The porch she wanted to add was in part of the 15­foot setback.  This was 
the next step in renovations to improve the value of her home. She had spoken to her neighbors 
and she provided to the Board a petition signed by the neighbors saying they did not object to this 
addition. Ms. Hutchins also indicated that she felt the addition of a porch would not be contrary 
to the public interest as it would be similar to other homes in the vicinity. 

In response to a question from Ms. Eaton as to why she needed the porch to go into that setback 
area, Ms. Hutchins indicated she was planning a traditional farmer’s porch across the whole front 
of her house and to have the porch stay within the setback, she would have to start the porch half­ 
way in on her house. This would make it start right in front of her front door, which was in the 
middle of the house. 

SPEAKING IN OPPOSITION TO THE PETITION, OR 
SPEAKING TO, FOR OR AGAINST THE PETITION 

With no one rising, the public hearing was closed. 

DECISION OF THE BOARD 

Mr. Grasso made a motion to grant the petition as presented and advertised which was seconded 
by Mr. Durbin. 

Mr. Grasso stated that about one­third of the house was in the setback area.  The applicant 
wanted a full porch and he didn’t feel it made sense to start the porch in front of her front door. 
There were unique conditions on the property and the house was not parallel to the street. This 
would not be contrary to public interest as how the porch was set should not affect and the street 
was not well­traveled. The spirit of the Ordinance would be observed as there was just one end of 
the porch that fell within the setback.  Mr. Grasso stated that, in the justice test, there would be no 
benefit to the public in denying the variance.  The values of surrounding property would not be 
diminished.  Literal enforcement of the provisions of the Ordinance would result in unnecessary 
hardship as it would not be an attractive design to start the porch in the middle of the door or a 
window. 

Mr. Durbin agreed, adding that where the home was placed on the lot was probably the only 
place on the lot to build. The property was unique in relation to how the road ran along the lot. It 
was different from the other homes in vicinity and created a special condition on the property that 
did, along with the other criteria, justify a variance.
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Mr. Witham noted that the area that the public actually used, the road, was an additional 10 feet 
away from the property line and this was one of those situations where the property owner 
maintained the property all the way up to the pavement. At the edge of the public right of way the 
porch was in conformance and an open structure would have no impact on light and air. 

The motion to grant the petition as presented and advertised was passed by a unanimous vote 
of 7 to 0. 

Mr. Jousse resumed his seat and Mr. Durbin resumed his status as an alternate. 

­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­ 

2)  Case # 7­2 
Petitioner: Kayla Realty, LLC, owner, and Heather Lessard, applicant, dba Tulips 
Property: 60­62 Market Street  Assessor Plan 117, Lot 34 
Zoning district: Central Business B 
Request:  Variance from Section 10.1253.50 to allow a projecting sign to project 42” from 

the building where 36” (one­third of the sidewalk width) is the maximum 
allowed 

SPEAKING IN FAVOR OF THE PETITION 

Ms. Heather Lessard stated the sign in question was painted by her mother, built by her father 
and had been hanging in Portsmouth for 30 years. The business had to move because their lease 
was lost on Bow Street and they were not allowed to grandfather the sign. The applicant felt it 
was her heritage as the sign had been there for such a long time and been a part of the city that 
they support. 

SPEAKING IN OPPOSITION TO THE PETITION, OR 
SPEAKING TO, FOR OR AGAINST THE PETITION 

With no one rising, the public hearing was closed. 

DECISION OF THE BOARD 

Mr. Witham made a motion to grant the petition as presented and advertised which was seconded 
by Ms. Eaton. 

Mr. Witham recalled that when he received the packet and began to read this petition he 
wondered why these people couldn’t just build the sign at 36 inches and felt that the only way he 
could support it was if the sign were a preexisting sign from another location, which turned out to 
be the case. He didn’t feel the variance would be contrary to the public interest in any way and 
the spirit of the Ordinance would be still be observed by the granting of this variance. He 
indicated substantial justice would be done because he felt the harm to the applicant if the 
petition were denied would not be outweighed by any benefit to the general public. There was no 
reason to believe that the value of surrounding property would be diminished in any way. 
Considering the literal enforcement of the provisions of the Ordinance resulting in unnecessary 
hardship, he gave weight to the fact that this was a sign that was part of a business that was
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relocating, a sign that it has been successfully hung in this city for 30 years without any problems 
and felt it could be done again. Again, if this were a brand new sign, he would probably look at it 
differently but, in this case,  he was willing to give the 6 inches over the sidewalk. 

Ms. Eaton indicated she had the same initial reaction that it would not be something that would 
be supportable, but finding out it was the original Tulips sign that was just moving across the 
street, she thought it could also be said the essential character of the neighborhood would be 
altered by removing it. 

The motion to grant the petition as presented and advertised was passed 6­1, with chairman 
LeBlanc voting against the motion. 

­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­ 

3)  Case # 7­3 
Petitioner: 150 Greenleaf Avenue Realty Trust, James G. Boyle Trustee 
Property: 150 Greenleaf Avenue  Assessor Plan 243, Lot 67 
Zoning district: Gateway 
Request:  Appeal under RSA 676:5(III) of the determination by the Planning Board that 

the Zoning Ordinance adopted by the City Council on December 21, 2009, and 
effective January 1, 2010, is applicable to a site plan review application 
submitted on October 23, 2009 

Mr. Jousse stepped down for this petition and Mr. Durbin assumed a voting seat. 

SPEAKING IN FAVOR OF THE PETITION 

Attorney Bernard Pelech stated he was appearing on behalf of the applicant 150 Greenleaf 
Avenue Realty Trust, James G. Boyle Trustee. Mr. Boyle was present with additional counsel, 
Attorney John Kuzinevich. Mr. Boyle is the owner of 150 Greenleaf Avenue Realty Trust which 
is the site of Portsmouth Toyota. Citing RSA 676.5, Attorney Pelech stated they were present to 
appeal the decision of the Planning Board in their determination as to which zoning Ordinance 
applied to a site plan filed by Mr. Boyle. Under the statute, if the Planning Board made a 
determination as to the application or interpretation of a zoning Ordinance, remedies must be 
exhausted before an appeal could be taken to the Superior Court, which placed the burden on the 
Board of Adjustment to hear that appeal. 

Attorney Pelech stated that discussions were had with the City of Portsmouth in the summer of 
2009 regarding filing a new site plan. At the time, the City was also in discussion regarding 
revising the zoning Ordinance. Mr. Boyle’s site plan was filed and stamped by the City on 
October 23, 2009. On November 20, 2009, the clerk in the Planning Department posted notice of 
their site review application before the Technical Advisory Committee and also sent out notices 
via certified mail to abutters.  On the same day, the City Clerk’s office posted a notice of a public 
hearing of the City Council on zoning amendments. No one knew which was posted first on that 
day. Attorney Pelech stated that City Attorney Robert Sullivan had indicated in a November 20, 
2009 memorandum that on that day the City Council posted a notice on the second reading of the 
revised zoning Ordinance and therefore, he determined that once the notice of the public hearing 
had been posted, and before the effective date of the revised Ordinance, one must comply with
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the new Ordinance. Attorney Sullivan further stated that the requirement to compliance with the 
proposed revised Ordinance didn’t apply to “…a structure shown on a plan or application for 
which notice of a public hearing by the Planning Board, such as for site plan approval, was 
posted prior to November 20.”  Attorney Pelech stated that the problem was that the City’s 
posting of the proposed public hearing on the revised Ordinance was not sufficient under the City 
Charter nor was it sufficient under the state statute. NH RSA 675:7 required “notice of each 
public hearing should be published in a paper of general circulation in a municipality and should 
be posted in at least two public places.”  He maintained that the fact that the notice of public 
hearing was posted on November 20, 2009 was of no consequence because it was not published 
in the Portsmouth Herald until November 23, 2009. The City Charter, in Section 4.5, also 
explicitly required publication of the proposed Ordinance in a local newspaper and that did not 
occur until November 23, 2009. 

Attorney Pelech stated that, when the petitioners went before the Planning Board in May, 2010, 
the Planning Department submitted a memo which dealt with the applicable zoning Ordinance 
and site plan review regulations. It stated that it was the opinion of both the Planning and Legal 
Departments that the current zoning Ordinance and site plan review regulations applied to this 
development proposal. He maintained that this was directly contrary to what Attorney Sullivan, 
in his memo, stated on November 20, 2009.  Attorney Pelech stated that there should be no 
arguments made that evening regarding the criteria as this was not a legal argument but a fact 
argument.  He reiterated what he and the applicant maintain were the posting dates for the site 
review application and the legal notice of the public hearing on the revised zoning Ordinance. 
Attorney Pelech noted that there was also a case pending in the Superior Court regarding the 
filing. 

Mr. Witham commented that the situation was the race to who could get posted first. Attorney 
Pelech agreed and stated it was beyond the petitioner’s control as there were two separate city 
employees doing the postings and probably neither one looked to see what else had been posted 
that day. Mr. Witham noted that the City council had first, second and third readings and he 
could not find anywhere in the NH zoning regulations where it said a petition had to come before 
a given reading. He asked when the first reading had been posted and Attorney Pelech advised 
that, unlike the second reading, the first reading of a proposed zoning Ordinance did not require 
posting of a notice of a public hearing to the public.  He had no knowledge of a posted first 
reading. 

Chairman LeBlanc cited a section of the statutes which indicated that once a plan had been 
accepted by the Planning Board and there was a structure on it, then that became in essence 
grandfathered. Attorney Pelech confirmed that was correct. Chairman LeBlanc asked if there was 
a structure proposed on the plans submitted in November. Attorney Pelech corrected that they 
were submitted in October, and there was a structure. 

Attorney John Kuzinevich introduced himself as also representing Mr. Boyle.  He stated that 
plain language of Section 4.5 of the City Charter said, “Notwithstanding any other provisions of 
law, publication for the purposes of this section shall mean publication of the notice in any daily 
newspaper in the City of Portsmouth.” This whole section outlined how the City was to adopt and 
amend Ordinances. He felt that, by the terms of the express and unambiguous language of the 
City Charter, there was no notice of the second reading, the operative reading, until three days 
after notice of the TAC review. Attorney Kuzinevich stated his reasons for also believing that the
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entire 2010 revision of the zoning Ordinance was not adopted validly and was subject to 
challenge by anyone coming before this Board. Citing RSA 676:12 and a court case regarding 
interpretation of the zoning statutes and grandfathering, he stated that the legislative history 
revealed that the statute was intended to prevent municipalities from retroactively amending local 
land use regulations for the purpose of stopping proposed projects or developments while an 
application was under consideration. He stated that the petitioner did not control the timing of 
any of this, other than submitting their site plan application a month before any of the notice 
issues came to pass. It was something discussed with the City all summer as a form of resolving 
some of the other outstanding issues.  He stated that in a pending lawsuit, they had asked the 
Court to consider which zoning Ordinance applied as the question of law.  While the judge could 
have decided it, she said perhaps the City was not going to apply the new Ordinance and perhaps 
would apply the old one. Attorney Kuzinevich felt the Court was giving the City the opportunity 
to do follow the plain language of the law so that there was not yet another continuing 
controversy.  He maintained that application of the old zoning Ordinance would save the City 
significant money and narrow the issues in dispute. 

Mr. LeMay asked if he was clear on the allegation that this zoning Ordinance that was adopted 
on January 1, 2010 was not legal and anyone could appeal it.  Attorney Kuzinevich confirmed the 
allegation.  When Mr. LeMay asked if it was because of the posting, he stated, “no.”  It was due 
to the failure to follow the City Charter by making copies available free of charge to anyone who 
wanted them. The Courts strictly construe the process by which you adopt and Attorney 
Kuzinevich felt the process was not followed.  There was a brief discussin about how copies of, 
or information about, the proposed new Ordinance had been, or should have been, provided. 

Mr. LeMay asked if it were Attorney Kuzinevich’s position that the Technical Advisory 
Committee was one and the same with the Planning Board?  Attorney Kuzinevich replied that the 
statute RSA 676:12 extended the grandfathering to when notices were given for a design review 
committee, which was not defined but it was clear to him that the entire purpose of the Technical 
Advisory Committee was to review the design and provide. He felt that TAC clearly qualified 
under the grandfathering provisions, which made sense because by the time you got to public 
notice of a TAC hearing, you’ve invested a lot in the plan so that it should not be changed willy­ 
nilly. In the instance of this petition, Attorney Kuzinevich stated that the biggest thing was 
changing the use buffer for residential zones so that automotive uses were not allowed within 200 
feet of a residential zone. The prior version of the zoning Ordinance only prohibited certain types 
of parking or storage or display, not all uses, so that the applicant could label his building as a 
chain pharmacy, a non­automotive use, and physically build the exact same building that he was 
proposing with the same external impact on the neighborhood. 

Mr. Parrott asked if it was their position that they were unaware of what the City was doing and 
were surprised by these changes, or were they informed along the way and treated in a respectful 
and proper manner by the Planning Dept. In other words, did they feel they were “tricked” into 
not knowing what was going on? Attorney Kuzinevich indicated that they were tricked in that the 
rug was pulled out from under them, but they weren’t tricked at the beginning of the process. 
They kept watching for when the Planning Board made its recommendations for the Ordinance 
changes and then passed it on to the City Council. So it is relatively easy to predict when an 
Ordinance was ready for the public hearing and adoption. Mr. Boyle actually paid the engineers 
overtime to rush during the summer to get the project in and filed before they went to second 
reading. Mr. Parrott asked if Attorney Kuzinevich would agree that the applicant was well
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represented by a very experienced, very knowledgeable land­use counsel who did business in the 
City on a regular basis and Attorney Kuzinevich answered “yes.” 

Mr. Parrott read from a paper prepared by outside counsel,  “in order to be exempt from the 
changes in the zoning Ordinance in the site review process, an applicant needs to have an 
approved site plan by the Planning Board after a public hearing prior to the adoption of the new 
zoning Ordinance pursuant to RSA 674:13. In this case, plaintiff did not have an approved site 
plan by the Planning Board before January 1, 2010, when the zoning Ordinance became 
effective. Plaintiff’s pending site plan application has not been reviewed by the TAC or the 
Planning Board due to postponements requested by the applicant. The application has never been 
accepted, reviewed or denied by the Planning Board at a public hearing. Therefore, how could it 
have been deemed, vested or approved if it didn’t exist?” Mr. Parrott stated that his 
understanding was that it didn’t exist until it had been approved and asked for Attorney 
Kuzinevich’s reaction, which was to cite RSA676:12. Mr. Parrott indicated that every lawyer has 
their favorite laws and he would like for him to respond to this particular one. 

Attorney Kuzinevich stated that he thought outside counsel, Attorney Bower, was wrong on the 
basis that other sections of the statute expressly allowed it.  He stated that Attorney Sullivan had 
informed the world that it was a matter of posting and, Attorney Kuzinevich stated, there was a 
municipal estoppel argument there.  Attorney Bower did not address the failure to comply with 
the City Charter when adopting it and whether the zoning Ordinance at all was effective. Mr. 
Parrott asked if this is confusing a site plan with a building permit.  Attorney Pelech responded 
that they were not confusing it. They were going by Attorney Sullivan’s memo. Regarding 
Attorney Bower, he was outside counsel and was totally unfamiliar with the procedures of the 
Portsmouth Planning Board. Mr. Parrott would know as a former Chairman that the Portsmouth 
Planning Board did not follow the state statute and it never voted to accept a plan which started a 
60­day clock running. When Mr. Parrott indicated he did not know that, Attorney Pelech 
countered that he should. Attorney Pelech indicated that he had appeared before the Portsmouth 
Planning Board for 30 years and that procedure was never followed as it was done in most other 
towns. What happened in Portsmouth was you filed a site review application and it went to the 
Technical Advisory Committee.  With a recommendation from that committee, you were 
automatically put on the Planning Board agenda. They do not vote to accept or not accept the 
plan as being complete because TAC has already done that. The Planning Board holds a hearing 
on the merits and you can walk away in one night with your site review approval. In most other 
towns, it takes at least two meetings.  Attorney Pelech stated that he didn’t think Attorney Bower 
knew that.  He also stated that, regarding the timeline, he had been in the hospital and not 
involved in the application but the applicant was represented by competent counsel. Mr. Parrott 
noted that the City’s business with regard to the Ordinance was in full view of the public with 
information on the website and in newspaper articles.  The applicant was doing its private 
business thing, as it should, but the City had no influence whatsoever over the speed with which 
those plans were developed. To turn around and say that the City was somehow wrong because it 
proceeded in an orderly fashion and the dates fell as they did, he found a hard argument to buy. 
Attorney Pelech stated they were not saying the City was wrong.  They were saying that they 
didn’t follow the law, the City Attorney’s memo, or the City Charter. 

Mr. Parrott asked if the website and the posting at the library was all irrelevant and Attorney 
Kuzinevich replied that was correct.  He wanted to clarify something, which was that the City 
was participating with them in developing their plans for the second building. Mr. Boyle and he
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hand­sketched them out with Attorney Sullivan over the summer.  He stated that Attorney 
Sullivan was well aware and they talked about getting something filed immediately for 
consideration and all of this is in the context of trying to settle a pending sewer line case.  He 
maintained that, just as much as they knew the Ordinance was being amended, the City at every 
step of the way knew what they were doing. Mr. Parrott stated that reinforced his earlier point 
that the Planning Department was entirely supportive as, to his knowledge, it was with all 
applicants. 

Mr. Witham stated that it seemed to him that the attorneys and Mr. Boyle were well aware within 
hours of when they needed to submit this application to fall under the previous zoning, by 
following when the reading was going to happen. Attorney Kuzinevich disagreed that it was 
within hours, because they submitted in October. Mr. Witham stated that what he was saying was 
that the petitioner was following this very closely and had the ability to gauge when the second 
reading was going to happen. Attorney Kuzinevich replied that yes, they projected it out.  They 
knew and they beat it.  They accomplished their goal.  They got it submitted. Mr. Witham stated 
that when Mr. Kuzinevich said he accomplished his goal, to him it got to where it was, “We have 
to get it in now, pencils down, wherever we are, submit it.” Attorney Kuzinevich stated that they 
followed the regulations in terms of what had to be submitted. Mr. Witham added that it had been 
stated that Mr. Boyle paid overtime to get these in and get it done. But then if you look at the 
minutes from some of the TAC meetings where some of the information was missing and 
incomplete, it was a very long list. Mr. Witham understood that some of those were things that 
got worked out in the process. But a storm water drainage study was something that was part of a 
complete application, not something you worked out along the way.  Attorney Pelech had talked 
about the two­step process most towns have with a complete application and the next time they 
voted on it. As Mr. Witham saw things, this application would have never been deemed complete 
even with a two­step process because there were some major elements that weren’t part of the 
application. When the TAC meeting minutes were looked at with the pieces of information that 
were not submitted with the application and the petitioner kept asking for postponements to put 
together more information to make it more complete, Mr. Witham felt that the petitioner got to 
the point of “OK pencils down, submit.” It was submitted incomplete, knowing it was 
incomplete, in order to stay with the previous zoning Ordinance. 

Attorney Kuzinevich stated that Mr. Witham’s statements were incorrect as to completeness and 
he used drainage calculations as an example. They were still under the old site review regulations 
and procedures, which did not call for submission of drainage calculations. The regulations said 
that TAC may require drainage calculations. Therefore a plan without drainage calculations was 
fully complete in terms of what had to be submitted for a plan. He felt that the City wasn’t 
following the rules when it said you have to have drainage calculations for a complete application 
as that was not what the regulations said. It was understood that TAC would then after the fact 
say they needed certain other information. Attorney Kuzinevich stated that it wasn’t “put down 
the pencils.” It was when the engineer took the site review regulation and went to where it said 
what applications should contain.  They checked off everything in the regulations and, due to 
time pressures, they did not put in optional stuff.  He referred to a 6­page letter from the Planning 
Director indicating that there were several things missing.  He stated that most of these were 
under the 2010 amended Site Review Regulations that required things that were never required 
under the regulations that existed at the time they submitted.  He alleged that the City was 
“seesawing” them between one regulation that they submitted under and then the change of 
regulations, which was exactly why it was important to say that things were frozen at a point in
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time. He stated they were not asking for an unreviewed project or to do anything that was 
harmful to the City. They were trying to follow the rules and put a second building on the site. 

When Mr. Witham asked if during the review process the petitioners were trying to provide 2010 
requirements for the 2009 application.  Attorney Kuzinevich stated that the whole process 
disintegrated when an agreement couldn’t be had on what version of the zoning applied, because 
they were talking building what would constitute a second automobile dealership. If that building 
couldn’t go on, it was going to affect how much parking you needed and the drainage 
calculations. It was radically different if there are two buildings or only one building and a slight 
expansion. They really were postponing on most of the technical grounds to try and get to the 
point of determining which Ordinance applied. He stated that it didn’t make sense for them to 
draw up a 2009 plan for a 2010 review or the City to engage in 2009 review when it really meant 
2010. That was why they were in front of this Board on the narrow issue of which statute applied. 
The Planning Board had granted his request to say that what they were doing was a question of 
law.  They decided the question of the 2009 Ordinance, but they basically tabled the rest of the 
plan review, so that it was currently an open plan. If the 2010 Ordinance applied, they had to go 
make drastic revisions to it. If 2009 applied, then they went into the normal refinement and the 
give and take that typically occurs at TAC. Mr. Witham, asked regarding all the minutes from 
TAC showing the incompleteness of the application based on the 2010 requirements, if they had 
said at that point, “Time out, we’re not playing right now. We have to go see the judge and see 
what rules we’re playing under,” but the TAC kept going and produced all these minutes about 
all the things you were missing?” Attorney Kuzinevich answered yes. 

Chairman LeBlanc asked if 675:7 was the statute that sets up the criteria for grandfathering an 
application. Attorney Kuzinevich confirmed it was. Chairman LeBlanc asked what was the 
trigger that brought that into action? Was it the mere submittal of the plan to the Planning Board 
or did the Planning Board have to actually act on the plan that the applicant has given? Attorney 
Kuzinevich stated that, because the whole notion of acceptance had already been addressed and 
as he didn’t have a copy of the statute in front of him, he was hesitant to answer that question 
directly. Chairman LeBlanc felt that it was absolutely crucial because the only thing able to be 
dealt with now was whether or not the Planning Board applied the correct Ordinance to the case. 
If the petitioner couldn’t say that this submittal was what triggered the grandfathering under the 
pre­2010 zoning Ordinance, then the Planning Board was correct in going with the 2010. 
Attorney Kuzinevich stated that section of the Ordinance applies to towns and has not been 
adopted by the City. There was a question of whether that was the trigger or not or that it even 
applied. They believe the triggering statute was 676:12:6 and also the analysis in the memo from 
the City Attorney that said the triggering event was notice of the public hearing. Chairman 
LeBlanc asked then if an application that was submitted before the legal notice of the change of 
the Ordinance meant that the application submitted prior to that date had to go under the old 
Ordinance? Attorney Kuzinevich answered, “no.” The triggering event was the notice of TAC for 
the application.  It was not the submittal of the application but the notice of the TAC meeting. 

Mr. LeMay stated that this was strictly notice by the Planning Board, and not an advisory board 
that triggered this. Was there any posted meeting by the Planning Board for a hearing for the 
petitioner? Attorney Kuzinevich stated that, under 676:12, it was the Planning Board or design 
review committee. Mr. LeMay stated he did not see that in this Ordinance. It didn’t say reviewed 
by anybody except the Planning Board and he thought agreement could be had that TAC and 
Planning Board were two differently constituted boards, even though he agreed that they both
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review the material. Attorney Kuzinevich cited the sentence “the provisions of this paragraph 
shall also apply to proposals submitted to a Planning Board for design review pursuant to 676:4 
provided that formal application filed with the Planning Board within 12 months of the design 
review process.”  He concluded that the statute did tie into design review and that was the sole 
function of TAC.  They don’t submit a separate application for TAC to review a plan. They 
submit the application for site review, which in Portsmouth’s process was review by TAC and 
then to the Planning Board. 

Mr. LeMay quoted from the legal memo on file, “…On November 20, 2009, a letter was sent to 
all applicants, including plaintiff, advising them of the likely effective date and application of the 
new zoning Ordinance.” In that letter it was noted, “It is the approval and recording of the plan, 
not the mere submission of the plan, to the Planning Board which provides the exemption from 
regulatory changes.” He stated that was from the affidavit of Mr. Taintor. None of them were 
under oath tonight, but Mr. Taintor was when he signed it. Mr. LeMay asked if Mr. Taintor, as 
head of the Planning Dept. was not the expert in that area with respect to the timing and 
submission of the plan and what constituted a exemption from an Ordinance change. Attorney 
Kuzinevich replied that he was not in a position to evaluate his expertise. When Mr. LeMay 
asked if by position. Attorney Kuzinevich replied, “no”, a title didn’t mean somebody had 
expertise. He cited past cases where, he believed, the Court had found the City’s experts to be 
wrong.  He stated that the Planning Director was contradicting Attorney Sullivan’s memo 
regarding notice.  He stated that the mere submission of a plan accepted by the clerk was 
acceptance of a plan for review, under the Portsmouth process. He felt that a plan was accepted 
by the Planning Board, maybe not approved, but accepted upon the date of filing. They agreed 
with Attorney Sullivan who apparently disagreed with Mr. Taintor about the notice being the 
triggering the triggering event.  Mr. LeMay stated if that were the case, nothing would ever get 
done because many of these, especially larger projects go through numerous revisions. The Board 
has sat and been confused with an applicant who was either not straight in his own mind or trying 
to see what would stick if they threw it. Which of these was the official plan? Anybody who’s 
been involved in the design process understood that there could be draft upon draft and at some 
point you have to say “OK. This is the one we’re going with.” Attorney Kuzinevich maintained 
that the official plan didn’t matter.  What mattered was the plan that was submitted for 
determining which Ordinance applied. There may be revisions but those revisions got measured 
in the light of whether the 2009 or 2010 Ordinance was applicable. Mr. LeMay asked if Attorney 
Kuzinevich would say that once a plan was recorded then it achieves a certain status and it has a 
legal standing? Attorney Kuzinevich answered he didn’t think Portsmouth recorded its approved 
site plans, so he thought that was an irrelevant question.  When Mr. LeMay stated it was a 
general question. Attorney Kuzinevich stated he hated to answer general questions because he 
has tried to be prepared on the law for Portsmouth and he wasn’t a general New Hampshire 
attorney. Mr. LeMay then asked, even though earlier Attorney Kuzinevich stated he was an 
expert, he didn’t know what recording a plan at Rockingham Courthouse meant? Attorney 
Kuzinevich answered he knew what recording meant and he also knew that Portsmouth didn’t 
record plans at Rockingham. Mr. LeMay stated that he personally has recorded plans at 
Rockingham. Attorney Kuzinevich replied that Mr. LeMay may have voluntarily, but there is no 
requirement for it. 

Mr. Boyle then introduced himself to the Board. He stated he rushed his team to get stuff done 
because he had a handshake deal with the City Manager to make this stuff go away. He felt the 
City Manager was aware of mistakes made in the past.   He stated that he had made the plans in
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question in a hurry to accommodate the City and felt the City had backed out.  As the Board was 
probably aware, a judge in Rockingham would determine what happened. Mr. Boyle outlined his 
pride in his past accomplishments and the sacrifices made by employees and countless friends 
who had helped produce them over the past six years. He felt that in Portsmouth well­grounded 
development was out of style and some people thought growth and development weren’t good. 
Mr. Boyle outlined his vision for his business, which he felt stood as a “beacon of the American 
dream,” and for the City of Portsmouth.  He maintained that this roadblock that had brought them 
to this Board was wrong and unnecessary.   He detailed how he felt his business had created jobs, 
helped the environment and increased the tax base while providing opportunity. He asked the 
Board to not blindly follow the advice of the Legal and Planning Departments as, he maintained, 
they had been wrong every time regarding this project. He asked that the Board do the right thing 
and go forward and keep building Portsmouth as a great city. 

SPEAKING IN OPPOSITION TO THE PETITION, OR 
SPEAKING TO, FOR OR AGAINST THE PETITION 

With no one rising, the public hearing was closed. 

DECISION OF THE BOARD 

Chairman LeBlanc addressed the Board and stated there was a question before them. Did the 
Planning Board make an error when they decided that the 2010 Ordinance was applicable to this 
project or not? 

Mr. LeMay made a motion to support the Planning Board in their recommendation that the 2010 
zoning be applied to this property. Chairman LeBlanc then clarified that the motion was that 
2010 was the governing statute in this case and asked for a second. Ms. Eaton seconded the 
motion. 

Mr. LeMay stated he understood the arguments about the notice and the postings and so forth and 
essentially the postings were simultaneous as mentioned by the attorneys. He thought that all 
participants were probably operating in good faith and that the City was proceeding on its 
schedule and the applicant was proceeding on his schedule. He also thought there was a 
distinction between the Technical Advisory Committee and the Planning Board. He wasn’t 
certain that there was a legal obligation of the Advisory Board to post notice. In other words, like 
the Historical District Commission who had work sessions, one got a notice from them that they 
are having a work session.  There might be discussions but no decisions were made at that time. 
There was a period of time when an application was in flux and they were trying to get it worked 
out in a particular way that was acceptable to all parties as a complete application. He thought 
that was similar in a project of this complexity and probably should have been anticipated by the 
applicant, although he wasn’t saying the applicant should be penalized. When an application was 
made, certainly that could be voted up or down. But as a practical matter you had a lot of time to 
work through the details to get to the point where you’ve got a complete application. With these 
large projects, there were multiple spins and multiple revisions of a plan as time goes on and it 
was probably reasonable to the Planning Board that this would only occur at a time down the 
road when the plan would be finalized. So he felt the right decision was made



Minutes of Meeting – Board of Adjustment – July 20, 2010                                 Page 15 

Addressing her second, Ms. Eaton thought it was clear that the TAC review committee and the 
Planning Board were completely separate and had different intent.  She viewed the TAC more as 
a preliminary check to make sure there was a complete application which she thought was very 
important. Anybody can throw an application up and try to start a clock ticking, and that was the 
whole basis of deeming an application complete or acknowledging that. In this case, she was 
clear this was not a complete application and there wasn’t a building permit issued or applied for. 
With all the questions that were there, she thought the Planning Board’s decision was valid and 
she supported it. 

Mr. Witham stated he would not be supporting the motion.  He couldn’t separate the TAC and 
Planning Board entities in terms of triggering the starting point for all of this. As the petitioner 
stated, there’s one application that you fill out and that’s to get the process rolling to go before 
the Planning Board. He didn’t think it was fair to say that because it hadn’t gone to TAC yet or 
TAC hadn’t deemed it complete then you weren’t before the Planning Board.  He thought the 
petitioner knew what they had to do to get this project to fall under the 2009 guidelines and he 
thought they did it.  He stated that his questions had been answered in terms of the completeness 
of the application because what he had read was based on completeness in terms of the 2010 
requirements. The petitioners know they were under a microscope and he doubted they would 
haphazardly submit something knowing that it would be shot down.  They could split hairs but 
the bottom line was that the petitioners filled out an application for something to go before the 
Planning Board. The first notice was published on the 20 th , the same day the second reading of 
the zoning changes was posted.  Although it didn’t make it to the paper until the 23 rd , essentially 
they got posted on the same day. He didn’t think you could say to them you didn’t get it in on 
time. It was the same day and those other parts about building permit or not having Planning 
Board approval, he personally didn’t see that as the triggering point of getting things done.  So 
whether he liked the dealership or not, seeing it expand and the residents’ outcry over the years, it 
was not a factor in this situation.  It was merely did they get an application in on time for the 
2009 zoning Ordinance and he felt they did. 

Chairman LeBlanc agreed with Mr. Witham . He thought that the applicant did due diligence and 
got the plan in when it was supposed to be in. It was submitted in October and the staff had until 
the 20 th of November to look this over and talk to the applicant and say well you’re missing this, 
that or the other thing.  It did or didn’t happen, he didn’t know, but there was a notice given that 
TAC was going to look at this and to his mind that implied that the application was complete and 
he will not support the motion. 

Mr. Parrott stated that from everything he has read, he saw ample evidence that the application 
was not anywhere near complete and he saw no reason to believe that these Minutes and these 
affidavits they had all seen were in any way inaccurate. The Ordinance revision job was a long, 
complex, multi­faceted thing done in full view of the public with numerous public hearings, 
notice in the papers, televised workshops, etc. This applicant nor any other applicant could not 
conceivably claim that they didn’t understand that it was getting near the end road and, if they 
had a project that they wished to do under the old Ordinance, they needed to speed it up and get it 
in. Any implication that maybe the City should have slowed up and stretched out its process so 
that some of these things could be completed and submitted, he thought was just unreasonable. It 
was unfortunate to come to this point, but he thought the Legal Dept. and the Planning Dept. both 
acted in good faith and certainly in a most public way. He thought at some point, you have to say 
this is the cut off. There was substantial knowledge by all parties involved and to say it wasn’t in
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the newspaper for three days, even though it was on TV and even though it was posted for the 
public to see and even though anybody could pick up the phone and call the Planning Dept., it 
was a very thin reed to lean on and say therefore everything was invalid because the local 
newspaper didn’t have it published on a certain day.  He thought the Planning Board and the 
Planning Dept. acted entirely in good faith. They worked with the applicant as demonstrated on 
numerous occasions. For all those reasons, he took the position that the Planning Board did not 
err and he would support them. 

Mr. Witham stated he wasn’t looking at making a rebuttal, but he had brought up a similar point 
and didn’t think it was fair to say that the application was incomplete based on the Minutes, 
which is what he brought up, because the Minutes were based on the 2010 zoning Ordinance. He 
thought it was irrelevant to apply that criteria to an application that was assumed to be submitted 
under the 2009 Ordinance. He also felt that the idea that the applicant should have gotten it in 
sooner was irrelevant because they knew what was going on. The zoning change/revisions had 
been in the work for years and how do you arbitrarily pick when it’s coming. He stated that 
bottom line was that it was spelled out clearly what the criteria was to get it in on time and if the 
criteria said notice in a newspaper, a judge was going to ask a simple question of yes or no. He 
didn’t feel the petitioner dragged their feet or too long. He reiterated his feeling that they knew 
what they had to do and he felt they did it. 

The motion to affirm that the Planning Board applied the proper zoning Ordinance that was 
effective January 1, 2010 to a site review application submitted on October 23, 2009 failed to 
pass by a vote of 3 to 4 with Chairman LeBlanc and Messrs Witham, Grasso and Durbin voting 
against the motion. 

Chairman LeBlanc stated this was a positive motion that failed. Mr. Witham offered to make a 
new motion and Chairman LeBlanc didn’t think one was needed because they were done. The 
pre­2010 Zoning Ordinance was what should apply. Mr. Witham mentioned that, since the 
petitioner had a request before the Board for an appeal, it seemed to him that it would need a 
positive motion in that an appeal had been granted. 

Mr. Witham then made a motion to grant the appeal as presented, which was seconded by Mr. 
Durbin. 

Mr. Witham requested to carry forward his previous comments. Mr. Durbin added that the Board 
needed to give a plain reading of the statutes that were particularly involved in this case and the 
City Ordinance and he thought they clearly read in favor of the applicants. For that reason he was 
in support of the motion on the table. 

Chairman LeBlanc stated this was a motion to grant the appeal and, in effect, establish that the 
pre­2010 Ordinance applied in this particular case. 

Mr. Parrott wanted to go back to when he was reading earlier from the Legal Dept. memo, 
prepared by outside counsel.  He wanted it noted on the record that this outside opinion was 
endorsed by Suzanne Woodland, Assistant City Attorney who practiced in the City.  He was 
relying on this legal memo prepared by Attorney Charles P. Bower and the law as it was cited, 
interpreted and explained in there as it was endorsed by one of the City’s own assistant City 
Attorneys.  So when an attorney for the plaintiff, who doesn’t even practice in the City, says
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that’s all wrong, it presented him with a major problem. He stated that he believed that what 
Attorney Bower said was correct and it coincided with his reading of the law, but the important 
thing, again, was that the opinions in that were endorsed by Attorney Woodland on behalf of the 
City, so he thought it had a lot of validity and the applicant could not rebut the comments other 
than saying they were wrong. Mr. Parrott just wanted that on the record. 

Mr. Witham had a final comment in that he was disappointed that the City wasn’t able to have 
legal counsel there for the Board.  He knew there was a 100­page packet that was supposed to be 
reviewed and understood by the members but a lot of it was in legal jargon.  He could read the 
same sentence 10 times and still not know what it meant. It would have been advantageous to 
have some legal counsel there so that layman­type questions could be asked and get an answer 
that the Board could understand instead of having 100 pages of memo that was really hard to 
grasp at times.  Mr. Parrott seconded that statement and several other members concurred. 

Chairman LeBlanc stated this was a motion to grant the appeal of the determination of the 
Planning Board and, in effect, to establish the applicability of the pre­2010 Ordinance to a site 
review application for 150 Greenleaf Avenue which was submitted on October 23, 2009.  The 
motion to grant the appeal was passed by a vote of 4 to 3, with Ms. Eaton and Messrs. Grasso and 
Parrott voting against the motion. 
­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­ 
Mr. Jousse resumed his seat.  Mr. Parrott recused himself from the following hearing and Mr. 
Durbin retained a voting seat 
­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­ 

4)  Case # 7­4 
Petitioners: 75 New Hampshire Avenue, LLC 
Property: 75 New Hampshire Avenue  Assessor Plan 306, Lot 4 
Zoning district: Pease Industrial 
Requests:  Variance from Section 10.1243 to allow more than 1 freestanding sign per lot 

Variance from Section 10.1253.10 to allow a freestanding sign to be 12’6” 
from a lot line where 20’ is the minimum setback allowed 
Variance from Section 306.01(d) of the Pease Development Authority Zoning 
Ordinance to allow 218.9 square feet of aggregate sign area where 200 square 
feet is the maximum sign area allowed 

SPEAKING IN FAVOR OF THE PETITION 

Mr. Tim Sullivan introduced himself as an employee of Barlo Signs and was representing Pixel 
Media and their location at 75 New Hampshire Avenue in the Pease Industrial Trade Port. He 
stated that they were seeking 3 variances for this location. The first was Section 10.1243 to allow 
more than 1 freestanding sign per lot. This property was just under 14 acres with numerous 
buildings, numerous tenants, and numerous entrances. It was important that each tenant had an 
identification to the driveway or to the entrance on their part of the property to avoid confusion as 
one drove around the 14 acre­area. Their intention was to identify the entrance into the Pixel 
Media part of the property to provide motorists with an easy egress into the facility. With respect 
to Section 10.1253.10, the setback of 20 feet really could not be maintained where this entrance 
was. The setback would actually put the sign into the parking spaces. With respect to where it 
was actually located, they were 12.5’ from the property line, but from the sidewalk itself it was
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12.5’so they were actually 24’ off the sidewalk. Finally, the sign they were proposing would 
bump them up over the existing 200­square foot aggregate to 218. The proposed sign was 27 s.f. 
so it wasn’t terribly large and was in keeping with the size of the other signs in that area and 
within the park itself. Their proposals had been approved by the Pease Development Authority, 
but they needed to come before the Board because they are within the City of Portsmouth. 

SPEAKING IN OPPOSITION TO THE PETITION, OR 
SPEAKING TO, FOR OR AGAINST THE PETITION 

With no one rising, the public hearing was closed. 

DECISION OF THE BOARD 

Mr. Grasso made a recommendation to recommend to the Pease Development Authority that the 
petition be granted as presented and advertised.  Mr. Witham seconded the motion. 

Mr. Grasso agreed with the applicant that a business needed to be recognized and have its 
location known.  The previous signage on the property took them close to the allowed 200 square 
feet. The sign was close to 25 s.f., bringing them to 218.9 s.f.  Addressing the criteria, he stated 
that the variance would not be contrary to the public interest. The public interest in this would be 
in knowing where this business was located. The spirit of the Ordinance was observed as the sign 
was being located within the setback due to parking and sidewalk constraints in the area. 
Substantial justice would be done as there was no great benefit to the general public in denying 
the petition. The values of surrounding property woudl not be diminished. With regard to 
unnecessary hardship, Mr. Grasso thought the proposed location was the right place for the sign 
and, given the layout of the current parking lot and the existing signs on the property, this was the 
way to go. 

Mr. Witham stated there were three variances here. He thought it was very reasonable for a 
property of 14 acres with numerous entrances and buildings, to have more than one freestanding 
sign to help people identify it, especially on a corner lot. If you were coming down one street and 
the sign was on the other street, it made it difficult to find. So for traffic and safety reasons, he 
felt it was appropriate. With regard to the 20­foot setback along the lot line, the reality was that it 
was 25’ from the sidewalk, so he felt the spirit and intent of the Ordinance was observed. 
Concerning the square footage of the aggregate sign, he thought on a property of 14 acres with 
numerous buildings to ask for less than 10% relief for square footage was also reasonable. 

The motion to recommend approval of the petition as presented and advertised to the Pease 
Development Authority was passed unanimously. 

­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­ 
Mr. Parrott rejoined the Board.  Chairman LeBlanc recused himself from the following hearing 
and Mr. Durbin retained a voting seat.   Vice­Chairman Witham assumed the Chair. 
­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­­
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5)  Case # 7­5 
Petitioners: Gerald W. Howe 
Property: 45 Miller Avenue  Assessor Plan 129, Lot 33 
Zoning district: General Residence A 
Request:  Variance from Section 10.331 to allow the expansion of a nonconforming use 

Variances from Section 10.521, Table of Dimensional Standards, to allow the 
construction of a new garage with: 
§  A setback of 3’4” from the right side lot line where a 10’ side yard is 

required 
§  A setback of 4’8” from the left side lot line where a 10’ side yard is 

required 
§  A setback of 19’1” from the rear lot line where a 20’ rear yard is required 
§  Building coverage of 28.8% where 25% is the maximum coverage allowed 

SPEAKING IN FAVOR OF THE PETITION 

Mr. Gerald Howe introduced himself and submitted to the Board an affidavit of support from the 
abutting neighbors. He felt granting the petition would improve the neighborhood because he 
would be able to get everything on his property currently outside and place it inside the garage. 
He did not submit a drawing of the current garage so he then distributed to the Board front and 
side views of the existing structure he wanted to replace while extending it 1.5’ in width and 6’ in 
length. Mr. Witham asked about height and Mr. Howe indicated there was no change in height. It 
is would stay at 9’. He concluded that that he needed a variance because it was a pre­existing 
nonconforming use. 

Mr. Grasso stated that he had tried to find the property. In the aerial view given, was it on Miller 
Ave now or is it on a separate lot? Mr. Howe indicated it was a separate lot and he received two 
separate tax bills. Mr. Grasso asked if it was connected to 45 Miller? Mr. Howe confirmed it was. 
He believed the Planning Department called it “0 Miller Ave.” 

Mr. Parrott indicated the lot was small and the garage that was currently on there took up most of 
the very small setbacks as it was. Why was the applicant deciding to go bigger? Mr. Howe 
indicated he wanted to go bigger so that he could get all the stuff that was outside inside so that 
he can improve the streetscape for the neighbors. 

SPEAKING IN OPPOSITION TO THE PETITION, OR 
SPEAKING TO, FOR OR AGAINST THE PETITION 

With no one rising, the public hearing was closed. 

DECISION OF THE BOARD 

Mr. Parrott made a motion to deny the petition as presented and advertised, which was seconded 
by Mr. Grasso. 

Mr. Parrott’s concerns were simple in that this was an extremely small lot. Whether it was a 
separate lot without frontage or it was landlocked or it was merely an appendage to the other lot 
didn’t matter. It had boundaries. The present garage was 4’8” on one side and 6’2” on the other
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side. It provided very minimal clearances, much less than the Ordinance these days required.  He 
stated that not only was there a request to replace it, but also to enlarge it by a fairly substantial 
amount and cut down the already small 6’ 2” setback on the side toward the 129­34 lot to 3’ 6”. 
The same applied off the back and the 4’ 8” was retained on the other side. The Board’s concerns 
were supposed to be with light and air and overcrowding and overbuilding and so forth, and 
unfortunately, this was a small lot, so the applicant was sort of limited to what he can do with it. 
This proposal just didn’t meet the test of compliance with the Ordinance and there was no 
hardship inherent in the lot that was claimed and none when you looked at it. 

Mr. Grasso agreed with Mr. Parrott. The garage currently was about 20’X20’ and the applicant 
was proposing to go 22’ X 26’.  With the size and the existing setbacks, he couldn’t support this 
as it stood right now.  He could perhaps support replacement with the existing size, but definitely 
not the enlargement. 

Mr. Jousse also supported the motion. If it was just to replace the garage on the existing footprint 
or maybe extending the length of the garage by a few feet and still be able to meet the setback 
requirement behind the garage, he would go along with it, but this was too much more of an 
encroachment than what existed in the side yard. 

Ms. Eaton stated that the Board could not grant a variance on “this is what I want to have” 
unfortunately. In this case expanding the nonconforming use was not supportable. 

The motion to deny the petition as presented and advertised was denied unanimously. 

________________________________________________________________________ 

Chairman LeBlanc rejoined the Board as Chair and Mr. Durbin resumed alternate status. 

________________________________________________________________________ 

II.  ADJOURNMENT 

It was moved, seconded and passed by unanimous voice vote to adjourn the meeting at 
9:30 p.m. 

Respectfully submitted, 

Patty Coughlin, Acting Secretary 

These minutes were approved at the Board of Adjustment meeting on February 15, 2011.





































































PULA RESOURCE INVENTORY DATA SHEET 

 

 
PARCEL ID:  94 ACREAGE:  4.6 DATE:  6-8-17 
TAX MAP/LOT #:  Map 243 Lot 67-2 GROUP ID:        AERIAL PHOTO #:      
ADDRESS:  150 Greenleaf ave rear  
 

SCIENTIST:  M. West 

 

Nearest Road:    
 On site  Adjacent to site Distance from Road:   20 feet       Boundary ID present 

         
Type of Road:    

 Dirt  2-lane paved  4-lane paved  Interstate 
Access Description:  acces from end of Lois Street 
 

 

Existing Structures on Site:  Historical features 
 Other:  Sewer Line 
  
Adjacent Land Uses (check all that apply): 

 Forest  Shrubland  Grassland  Residential 
 Pasture  Freshwater Wetland  Open Water  Industrial/Commercial 
 Cropland  Tidal Wetland  Abandoned/Disturbed  Other:        

    
Habitat Types Present:    

 Forest  10%  Shrub/Old Field  20%  Grass/Forb       %  Cultivated       % 
 Pasture       %  Wetland  70%  Open Water       %  Other       % 

         
Topography:        
 
Streams: 

  

 None  Intermittent  Perennial   River 
 Ephemeral  Presence of fish   

    
Water Bodies:    

 None  Small pond   Beaver flowage  Clamming/oyster beds 
 Estuary    

    
Wetlands:    

 None  Sedge meadow  Shallow marsh  Deep marsh 
 Shrub swamp  Bog  Forested wetland  Atlantic white cedar swamp 
 Prime wetland  Vernal pool  Wet meadow  

Description:  Red maple swamp with areas of scrub-shrub and emergent vegetation. 
    
Dominant Upland Forest :    

 Early successional  30%  Northern hardwood 30%  Red maple   10%  Hemlock       % 
 Oak-pine       %   White pine 30%  Other       %         

Description:        
    
Forest Age Class:    

 Sapling-pole  60%  Mature   40%  Older growth       %  Regeneration-               % 
      seedling      
    
Logging Evidence:    

 Recent  10-20 years ago  20+ years ago  Previous Agricultural use 
 Clear cut  Diameter cut  Selective cut  

  
NH Natural Heritage Data:       
    
Rare Plant Community?        
 



PULA RESOURCE INVENTORY DATA SHEET (cont.) 

 

 
PARCEL ID:  94 
 
Wildlife Habitat    
Existing Critical Habitat Yes No Type:        
Critical Habitat Features Yes No  
Vertical Stratification  Low     Moderate   High             
Specific Habitat Features:          
   
Highest Ranked Habitat:  State          Biological Region  
 
 
Connectivity 
Corridor (through or adj.)?               Yes No 
Wetland Connectivity?                Yes No 
Upland Connectivity?                  Yes No 
 
Wildlife Observations: 
Stream salamanders, fish 
      
 
 
 
Recreational Value/Potential 
Parking Available? Yes No 
Watercraft Access? Yes No 
Fishing Available?              Yes No 
Hunting Permitted?                Yes No 
Walking/Biking Trails?                Yes No 
Passive Recreation? Yes No 
Tidal Access? Yes No 
Potential Ballfield? Yes No 
Existing Conservation Land? Yes No 
Describe Access:        
 
 
Storm Water Data 
Watershed ID:  Sagamore Creek  
Upstream Sources of Poll.?  Yes No 
Erosion/Sed. Observed? Yes No 
Stabilization needed? Yes No 
 BMP needed/modified? Yes No 
BMP type?   
 Description:  
 
Potential property liabilities: 

 Homeless Activity Describe:        
 Safety Hazard Describe:        
 Hazardous Waste Possible Describe:        

 
 
Comments:        
 

Habitat Degradation 
% of Buffer w/Encroachment:  40%  
Activities Adversely Affecting Wildlife Function: Yes No  
Significant Disturbance? Yes No 
Structures Obstructing Wildlife Movement? Yes No 
Prox. to Beaver/Mink/Otter? Yes No 
Dumping? Yes No  
ATV Activity? Yes No 
Invasive Species:      numerous species of shrub and 
herbaceous invasives  

Yes No  

Restoration/Property Potential 
Description: culvert in stream at end of Lois Sreet 

could be removed. 
Recommendation(s) to improve 
access or overall potential: 

     

  
Development Potential  
Description:       

Additional Natural Resource Data Layers 
Adjacent Conservation Land  Yes No 
Soils Yes No 
Underlying Aquifers and Transmissivity Yes No 
Sand & Gravel Deposits              Yes No 



Photographic Documentation –  PULA Site 94                Photos Taken September 2017 

 
 

Looking northwest from the eastern property boundary along the sewerline which is also used as a trail. 
 

 
 

Looking north through the thick vegetation at the dealership buildings in the far background. 

________________________________________________________________________ 
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Photographic Documentation –  PULA Site 94                Photos Taken September 2017 

 
 

Looking northwest along the sewerline which is bordered by thick invasive shrubs. 
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Photographic Documentation –  PULA Site 94                Photos Taken September 2017 

This is a view of the red maple swamp south of the sewerline in the southwestern portion of the site. 

 
 
This is a view of the ditched stream in along the southern property boundary.  
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Photographic Documentation –  PULA Site 94                Photos Taken September 2017 

Looking north at the scrub-shrub wetland between the sewerline and the dealership.  

 
 

Looking northeast where the sewerline takes an eighty degree turn along the northwestern boundary.  
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Photographic Documentation –  PULA Site 94                Photos Taken September 2017 
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Looking at northern most portion of the site where the ditched stream extends to the Route 1 bypass. 





























































SOUTHEAST STREET VIEW 1 12.09.2020145 MAPLEWOOD AVE.



SOUTHEAST STREET VIEW 2 12.09.2020145 MAPLEWOOD AVE.



SOUTHWEST AERIAL VIEW 12.09.2020145 MAPLEWOOD AVE.



SOUTHWEST STREET VIEW 12.09.2020145 MAPLEWOOD AVE.



NORTHWEST STREET VIEW 12.09.2020145 MAPLEWOOD AVE.



NORTHEAST STREET VIEW 1 12.09.2020145 MAPLEWOOD AVE.



NORTHEAST STREET VIEW 2 12.09.2020145 MAPLEWOOD AVE.



NORTHEAST STREET VIEW 3 12.09.2020145 MAPLEWOOD AVE.
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Zoning Board of Adjustments  
City of Portsmouth 1 
Junkins Avenue  
Portsmouth, NH 03801   

RE: 25-27 Morning Street Portsmouth  
MLB 0163--0019--0000- Book 
Page 5346/2990  
  
Proposed Improvement:  
  
We seek to build a 21 x 6 foot wooden deck on the Southeastern side of the condominium. This 
is a two family/two unit condominium.  This deck will allow our family a private area on our side 
of the building. The common area of the two unit house is split in a way that the small yard has a 
walkway through our side for both units to the parking. The deck will be on the first floor and will 
not impede parking. The Association for the Condominiums agrees to all parts of the planned 
improvement and a letter certifying that is attached. The property is already nonconforming as 
to, building coverage and side yard setbacks. Many of the houses in this small neighborhood 
are as well. The deck is tastefully designed and will conform to the general characteristics of the 
neighborhood - all of the yards face each other and have the feel of a village. We have spoken 
to many neighbors who support for our desire to more enjoy the outside and have more light 
and sun in our house that this project will give. We have lived and worked in Portsmouth 
throughout decades since the 1970’s and we hope to spend our retirement years in this 
beautiful home.  
  
Variance Relief  
  
1. Setback: .to allow a two foot setback for the side of the deck where a 10 foot setback is 

required. (Current setback of house is 1 foot) 
2. Building Coverage: to allow a 31.6% where a 25% is required. (Current building coverage is 

28.5%)  
  

10.233.21 The variance will not be contrary to the public interest; and 10.233.22 The spirit of the 
Ordinance will be observed:   
  
There are many houses in this neighborhood that do not comply with the setback or coverage 
requirement. The house was built more than a hundred years ago as were many around it. This 
whole neighborhood is quirky and smaller houses were squeezed into nonconforming lots. The 
proposed improvement will remain consistent with the character of the neighborhood and will 
not  or threaten the health, safety and welfare of the public. This improvement will observe the 
spirit of the Ordinance and not be contrary to public interest.  The essentially residential 
characteristics of the neighborhood would not be altered by this improvement.  
  
10.233.23 Substantial justice will be done;   
  
The requested setback and building coverage relief is reasonable. The house was built before 
many of the surrounding houses and lots were all nonconforming regarding setbacks and 
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building coverage. The proposed deck is within the existing non-conforming footprint and will not 
increase the non-conforming setbacks at all. A deck will allow privacy from the other 
condominium and it is reasonable for the Board to conclude that substantial justice will be done 
by granting this variance.  
  
10.233.24 The values of surrounding properties will not be diminished;   
 
Our home was refurbished recently and contributes to the property values in the area. The 
windows, siding and roof have all been updated.  The proposed deck will increase the value of 
the house and may help maintain, or raise the values of the surrounding properties. It is 
reasonable for the Board to conclude that the values of the surrounding properties will not be 
diminished.  
  
10.233.25 Literal enforcement of the provisions of the Ordinance would result in an unnecessary 
hardship.   
  
This hundred year old house and lot are unique.  The building is up against the property lines on 
two sides. The doors lead from southern side and the only way to reach the parking is through 
the small yard. We are lucky to have nice neighbors and we all make the quaint setup work. 
This unique situation does not allow our family a private outdoors space.  There is no other way 
to achieve that because of the walkway and the parking. Literal enforcement of the provisions of 
the Ordinance will result in an unnecessary hardship. 
 
 
 
In conclusion, please consider approving the variances we are seeking. We hope to enjoy this 
house in this quirky neighborhood in Portsmouth for many years to come. Thank you for your 
consideration.  
  
Carla and Edward Rice.  
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