CITY OF PORTSMOUTH, NEW HAMPSHIRE
GOVERNANCE COMMITTEE

MEETING MINUTES
MONDAY, May 16, 2022
10:00 a.m.

Conference Room A
City Hall Complex, 1 Junkins Avenue
Portsmouth, NH 03801

Welcome and Call to Order at 10:06 a.m.

Roll Call: Councilor Tabor, Councilor Lombardi and Councilor Cook present. Also present were
Suzanne M. Woodland, Deputy City Manager/Deputy City Attorney, and Robert P. Sullivan, City
Attorney.

Continued Review of Ethics Ordinance Revisions — Committee reviewed the latest draft of a
revised Ethics Ordinance. Committee adopted several minor changes which the City Attorney
will incorporate into a next draft. (See attached updated draft; revisions during the May 16
meeting are circled in blue for easy reference.)

Motion made by Councilor Tabor to suspend the rules and move public comment forward for
those wishing to speak relative to the proposed changes to the Ethics Ordinance. Seconded by
Councilor Lombardi and all in favor.

The following residents provided public comment on the draft ethics ordinance: Greg Mahana,
Esther Kennedy, Petra Huda, Chris White, Arthur Clough, and Peter Whelan (by zoom).

Motion by Councilor Lombardi to submit amended draft of the ordinance to the New
Hampshire Municipal Association to get feedback on specific points. Seconded by Councilor
Tabor and all in favor. Those three points are as follows: Whether the NHMA has an opinion
on whether the City Manager or City Council should select the Ethics Investigation Officer;
whether any part of the draft ordinance is in conflict with State law; and whether NHMA has an
opinion or perspective on whether a whistleblower provision should be included.

Discussion of Committees — Councilor Cook shared with the Committee a spreadsheet, see
attached, identifying all the committees, boards and commissions, both standing and Mayor’s
committees.

Committee members discussed strategy for reviewing. Consensus of Committee Members was
to focus first on committees that should sunset as being no longer useful/defunct. The Deputy
City Manager offered to work with the City Attorney and other staff and to report back on some
of the committees that do not appear to meet any further (for example is the committee
statutorily required).



5. Public Comment was received on the topic of committees from Esther Kennedy and Petra

Huda.
6. Other Business — None
7. Adjournment — Motion by Councilor Tabor to adjourn and seconded by Councilor Lombardi. All

in favor. Meeting adjourned at 11:45 a.m.

Meeting Minutes prepared by
Suzanne M. Woodland
Deputy City Manager/Deputy City Attorney

Approved by Governance Committee on: May 31, 2022




DRAFT

ORDINANCE #

THE CITY OF PORTSMOUTH ORDAINS

That Chapter One, Article VIIl, CODE OF ETHICS of the Ordinances of
the City of Portsmouth be amended as follows (deletions from existing language
stricken; additions to existing language bolded; remaining language unchanged
from existing):
ARTICLE VIII: CODE OF ETHICS
Section 1.801: DEFINITIONS

For purpose of this Article, the following terms shall be defined in the following
manner:

A. Charged Party: That Officer or Employee alleged to have violated
this Ordinance and is the subject of the Complaint.

B. Complaint: Any written communication meeting the requirements
of Section 1.806 (A).

C. Complainant: The person making the Complaint.
D. Employee: The term "Employee" shall include all employees of the
City including the Police, School and Fire Departments whose

salary is paid in whole or in part from the City Treasury.

E. Ethics Investigation Officer (EIO): That person serving in the
capacity as described in Section 1.805.

F. Governing Body: The term “Governing Body” shall mean the City
Council, School Board, Police Commission, or Fire Commission.

AG. Officer: The term "Officer" shall be defined to include every person
who serves the City of Portsmouth in any official position which is
established by state law, the Municipal Charter, the Ordinances of

the City or by appointment of the City Council.-memberofthe City




DPH. Official Duties: The term "Official Duties" shall mean the following:

1 In the case of members of the City Council, School Board, Fire
Commission, Police Commission and the City Manager, those
duties and responsibilities set forth in the City Charter and/or
established by State law.

2. In the case of all other Officers, members—ofLand Use
Beooelos Docce Lo Theae e ol e Teae —one o Lhe
Portsmouth—Housthg—Autherty; those  duties and

responsibilities set forth in the legislation or vote which
establishes the position held by the Officer or the job
description for that position—that—established—each—board

andfor-outhnes-the duties-and responsibilities-of each-board.

3 In the case of the Chief of Police, the Superintendent of Schools,
the Fire Chief, and all employees, those duties and
responsibilities set forth in the respective job description for each
party or employee.

Section 1.802: CONFLICTS OF INTEREST

A No Officer or employee shall engage in any business or transaction or
shall have a financial or other private interest, direct or indirect, which is
in conflict with the proper discharge of his/or her official duties.

B. Representing Private Interests Before City Agencies: No Officer or
employee shall appear in behalf of private interests before any
governing body or land use regulatory board of which the officer or
employee is a member or membership on which is subject to approval
by the officer or employee.

Officers and employees, however, may appear without compensation in
behalf of constituents or in the performance of public or civic
obligations. This section shall not prohibit appearances upon matters
only incidentally requiring official action which do not develop into a
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substantial part of the employment, provided, that the retainer is not for
the purpose of appearing before the governing body or land use
regulatory board.

C. Representing Private Interests Before Courts: No officer or employee
shall represent private interests in any action or proceeding against the
interests of the land use regulatory board or governing body of which
the officer or employee is a member, or membership on which is
subject to approval by the officer or employee in any litigation to which
the City is a party.

D. Disclosures of Interest in Legislation: A Councilor who has a direct or
indirect financial or other private interest in any proposed legislation
shall publicly disclose, on the official records of the Council, the nature
and extent of such interest.

E. Disclosures by Officer or Employee of Interest in Legislation: An officer
or employee who has a direct or indirect financial interest or other
private interest in any legislation and who participates in discussion
before or gives official opinion to the Council, shall publicly disclose on
the official record the nature and extent of such interest.

F. Gifts and Favors: No officer or employee shall accept any gift, over
$100.00, whether in the form of service, loan, thing or promise, any
other form from any person, firm or corporation which to his/or her
knowledge is interested directly or indirectly in any manner whatsoever,
in business dealings with the City. This provision shall not apply to
campaign contributions of $100.00 or less.

G. Disclosures of Confidential Information: Ne—Any officer or employee,
who holds any investment direct or indirect in any financial, business,
commercial or other private entity which creates a conflict with his/her
official duties shall publicly disclose on the official record the nature and
extent of such interest.

H. Investments in Conflict with Official Duties: Any officer or employee,
who holds any investment direct or indirect in any financial, business,
commercial or other private entity which creates a conflict with his/her
official duties shall publicly disclose on the official record the nature and
extent of such interest.

l. Incompatible Employment: No officer or employee shall engage in or
accept private employment or render or seek services or goods for
private interests when such employment or service creates a conflict
with his/her official duties.
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Section 1.803: CONSEQUENCES OF VIOLATION

Any violation of any provisions of this ordinance shall constitute cause for public
censure, fine, suspension or removal from office or, in the case of Employees
disciplinary action as may be set forth in any collective bargaining or
employment agreement up to and including termination from employment.

Section 1.804: BOARD OF ETHICS

A

Fhere-A Board of Ethics (“BOE”) is hereby created-and-established
e—method{orassonting—a-BoordolEthics, This Beasd-BOE shall
consist of five (5) persons: enre—member—each two members shall
be selected by—let from the City Council; and one member each
from the School Board, Police Commission and Fire Commission
and—the. All members shall be selected by lot to maintain a full
board as necessary. The City Attorney (ex officio) or such other legal
counsel (ex officio)-that shall provide legal advice and support for
the Beard-BOE-should-decide. The Boeard-BOE members shall be
selected by lot and drawn at the first meeting of the calendar year of
each-of the governing bodies.

Each BOE Member selected is required to serve unless the BOE
Member is the subject of the Complaint, has a conflict of interest,
or is excused due to unavailability or exceptional causes (such as
a health issue).

The membersofBeard BOE Member shall elect a chairperson—Fhey
shal and the BOE may adopt such rules for the conduct of thei—its
business as they-it sees fitand-they. The BOE shall have the power
to draw upon the-various City departments for reports and information
and stenographic and clerical help. They shall have all subpoena
powers as may be available to them under State law.

Section 1.805: ETHICS INVESTIGATION OFFICER

A.

the—officeror—employeeinvelved: In the event the Complaint is

The position of Ethics Investigation Officer (EIO) is hereby created.
The City Manager shall have the power to identify and retain an EIO
to assist with the investigation and prosecution of any Complaint
which has been referred for investigation. The EIO shall have
sufficient experience and training to conduct the investigation.
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against the City Manager, the responsibility to identify and retain
an EIO shall reside with the City Attorney in consultation with the
Mayor.
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Section 1.806: COMPLAINTS, INVESTIGATIONS AND HEARING

A.

Complaint Requirements. Any person may submit a written
complaint alleging one or more violations of Section 1:802. Such
complaint must be based on personal knowledge, and set forth
specific facts with enough specificity and detail for a determination
of sufficiency for investigation. The Written Complaint must be
signed under oath and include contact information, including:
home address, phone number and email address (such personal
contact information to be treated as confidential upon request).
The Complaint shall be delivered to the City Attorney with a copy to
the Mayor and City Clerk. The City Attorney shall promptly provide
a copy of the Complaint to the Charged Party.

Review for Sufficiency.

1. A Review for Sufficiency of the Complaint will be conducted
within thirty (30) days of receipt. This review will be based
on the allegations contained in the Complaint and the
immediately available record of any public meetings or
records referenced in the Complaint.
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2. The City Attorney and the Mayor shall conduct the Review for
Sufficiency except in cases in which either the subject of the
Complaint. Complaints against the City Attorney shall be
reviewed by the City Manager and Mayor. Complaints
against the Mayor shall be reviewed by the City Attorney and
the Assistant Mayor.

3. If the Complaint is deemed insufficient, the Complainant will
be notified in writing of that decision with a copy provided to
the Charged Party. A Complaint will be deemed sufficient if it
is determined that the Complaint establishes some
reasonable possibility that a violation of the Code of Ethics
may have occurred.

4. If the Complaint is deemed to be sufficient for further
investigation, it shall be referred to the EIO for further action
and all parties will be notified of this step through a
communication in writing. That communication in writing
will contain the following:

This Determination of Sufficient does not determine the
truth or falsity of any of the allegations contained in the
Complaint or constitute any finding or conclusion that a
violation occurred.

C. Investigation Phase. The EIO shall be provided the full cooperation
of the City government to conduct such investigation as may be
necessary to determine whether any violation may have occurred
and next steps. The EIO shall have all subpoena powers as may be
available under State law. The Charged Party shall have an
opportunity to provide a response to the Complaint.

The EIO’s investigation shall be completed within forty-five (45)
days unless the Charged Party and the City’s representative (City
Manager or City Attorney) mutually agree to a longer period.

The EIO shall provide a written report with the conclusions reached
in the completed investigation to the BOE. The EIO shall provide a
non-binding recommendation as to the disposition of the
Complaint to the BOE. Thereafter, all action with regard to the
Complaint shall be taken by the BOE.

D. Board of Ethics Hearings.

1. The BOE shall take no further evidence on any Complaint, but
shall make its determination based upon the report received
from the EIO. However, the BOE shall hold at least one (1)
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public hearing at which the EIO, the Complainant, and the
Charged Party shall be afforded an opportunity to present oral
and written argument to the BOE. The BOE may hear from
such other and further parties as it determines appropriate.

Any party may be represented by legal counsel at his or her
own expense at any stage of an ethics proceeding.

The BOE shall issue a written decision within thirty (30) days
of the final public hearing with findings and a disposition,
dismissal or referral for further action if a violation has been
found. If aviolation has been found, the BOE shall
recommend a sanction or penalty, and refer the matter to the
City Council (if an Officer or the City Manager) or to the City
Manager (if an Employee) for disposition, sanction or other
action as set forth in Section 1:807.

Section 1.8057: ENFORCEMENT DISPOSITION AND SANCTION

A.

Sanetions: In the event that the Beard-efEthies-BOE determines that

any efficerOfficer or employee-subjectto-Hts—controbhas-engaged

-any-act-prohibited-by the City Manager committed a violation of
this ordinance—orfalled—to—make—a mandated disclosure—the

governing—body-shall Ordinance, the City Council may take any

oene of the following steps-actions:

a. Vote for removal pursuant to the City Charter as amended;

b. Vote to publicly censure or admonish the offending
member;

C. Vote to place the matter on file; or

d. Vote ferinnecence-ofany-wrong-doeing to overturn the

finding of a violation.
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BC.

In the case of Employees, the City Manager shall have all rights
available under any employment agreement or collective
bargaining agreement to discipline or terminate the employee and
the City Manager shall make such report to the City Council as it
determines necessary, in public or non-public session as may be
determined at the time, as to the action taken.

Criminal Sanctions: In addition to the civil sanctions imposed by this
ordinance; violation of any provision of this ordinance shall constitute a
criminal offense and the City Council may authorize the City Attorney or
any other attorney approved by it to prosecute such a violation in the
Portsmouth District Court.

The penalty for violation of any provision of this Ordinance upon
conviction in the Portsmouth District Court shall be $1,000 for each
offense.

(Adopted-Inlts Entirety 4/4/88)

The City Clerk shall properly alphabetize and/or re-number the ordinances

as necessary in accordance with this amendment.

All'ordinances or parts of ordinances inconsistent herewith are hereby
deleted.

This ordinance shall take effect upon its passage.

APPROVED:

Deaglan McEachern, Mayor

ADOPTED BY COUNCIL:

Kelli L. Barnaby, City Clerk
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DRAFT

CLEAN VERSION OF AMENDMENTS TO Chapter One, Article VIII,
CODE OF ETHICS of the Ordinances of the City of Portsmouth are as follows:

ARTICLE VIII: CODE OF ETHICS
Section 1.801: DEFINITIONS

For purpose of this Article, the following terms shall be defined in the following
manner:

A. Charged Party: That Officer or Employee alleged to have violated this
Ordinance and is the subject of the Complaint.

B. Complaint: Any written communication meeting the requirements of
Section 1.806 (A).

C. Complainant: The person making the Complaint.

D. Employee: The term "Employee"” shall include all employees of the City
including the Police, School and Fire Departments whose salary is paid
in whole or in part from the City Treasury.

E. Ethics Investigation Officer (EIO): That person serving in the capacity
as described in Section 1.805.

F. Governing Body: The term “Governing Body” shall mean the City
Council, School Board, Police Commission, or Fire Commission.

G. Officer: The term "Officer" shall be defined to include every person who
serves the City of Portsmouth in any official position which is
established by state law, the Municipal Charter, the Ordinances of the
City or by appointment of the City Council.

H. Official Duties: The term "Official Duties" shall mean the following:

1 In the case of members of the City Council, School Board, Fire
Commission, Police Commission and the City Manager, those
duties and responsibilities set forth in the City Charter and/or
established by State law.

2. In the case of all other Officers, those duties and responsibilities
set forth in the legislation or vote which establishes the position
held by the Officer or the job description for that position.

3 In the case of the Chief of Police, the Superintendent of Schools,
the Fire Chief, and all employees, those duties and



responsibilities set forth in the respective job description for each
party or employee.

Section 1.802: CONFLICTS OF INTEREST

A No Officer or employee shall engage in any business or transaction or
shall have a financial or other private interest, direct or indirect, which is
in conflict with the proper discharge of his/or her official duties.

B. Representing Private Interests Before City Agencies: No Officer or

employee shall appear in behalf of private interests before any
governing body or land use regulatory board of which the officer or
employee is a member or membership on which is subject to approval
by the officer or employee.
Officers and employees, however, may appear without compensation in
behalf of constituents or in the performance of public or civic
obligations. This section shall not prohibit appearances upon matters
only incidentally requiring official action which do not develop into a
substantial part of the employment, provided, that the retainer is not for
the purpose of appearing before the governing body or land use
regulatory board.

C. Representing Private Interests Before Courts: No officer or employee
shall represent private interests in any action or proceeding against the
interests of the land use regulatory board or governing body of which
the officer or employee is a member, or membership on which is
subject to approval by the officer or employee in any litigation to which
the City is a party.

D. Disclosures of Interest in Legislation: A Councilor who has a direct or
indirect financial or other private interest in any proposed legislation
shall publicly disclose, on the official records of the Council, the nature
and extent of such interest.

E. Disclosures by Officer or Employee of Interest in Legislation: An officer
or employee who has a direct or indirect financial interest or other
private interest in any legislation and who participates in discussion
before or gives official opinion to the Council, shall publicly disclose on
the official record the nature and extent of such interest.

F. Gifts and Favors: No officer or employee shall accept any gift, over
$100.00, whether in the form of service, loan, thing or promise, any
other form from any person, firm or corporation which to his/or her
knowledge is interested directly or indirectly in any manner whatsoever,
in business dealings with the City. This provision shall not apply to
campaign contributions of $100.00 or less.
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G. Disclosures of Confidential Information: Any officer or employee, who
holds any investment direct or indirect in any financial, business,
commercial or other private entity which creates a conflict with his/her
official duties shall publicly disclose on the official record the nature and
extent of such interest.

H. Investments in Conflict with Official Duties: Any officer or employee,
who holds any investment direct or indirect in any financial, business,
commercial or other private entity which creates a conflict with his/her
official duties shall publicly disclose on the official record the nature and
extent of such interest.

l. Incompatible Employment: No officer or employee shall engage in or
accept private employment or render or seek services or goods for
private interests when such employment or service creates a conflict
with his/her official duties.

Section 1.803: CONSEQUENCES OF VIOLATION

Any violation of any provisions of this ordinance shall constitute cause for public
censure, fine, suspension or removal from office or, in the case of Employees
disciplinary action as may be set forth in any collective bargaining or employment
agreement up to and including termination from employment.

Section 1.804: BOARD OF ETHICS

A A Board of Ethics (“BOE”) is hereby created. This BOE shall consist of
five (5) persons: two members shall be selected from the City
Council and one member each from the School Board, Police
Commission and Fire Commission. All members shall be selected by
lot to maintain a full board as necessary. The City Attorney (ex officio)
or such other legal counsel (ex officio) shall provide legal advice and
support for the BOE. The BOE members shall be selected by lot and
drawn at the first meeting of the calendar year of the governing bodies.

B. Each BOE Member selected is required to serve unless the BOE
Member is the subject of the Complaint, has a conflict of interest, or is
excused due to unavailability or exceptional causes (such as a health
issue).

C. The BOE Member shall elect a chairperson and the BOE may adopt
such rules for the conduct of its business as it sees fit. The BOE shall
have the power to draw upon City departments for reports and
information and stenographic and clerical help. They shall have all
subpoena powers as may be available to them under State law.
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Section 1.805: ETHICS INVESTIGATION OFFICER

A.

The position of Ethics Investigation Officer (EIO) is hereby created. The
City Manager shall have the power to identify and retain an EIO to assist
with the investigation and prosecution of any Complaint which has been
referred for investigation. The EIO shall have sufficient experience and
training to conduct the investigation.

In the event the Complaint is against the City Manager, the
responsibility to identify and retain an EIO shall reside with the City
Attorney in consultation with the Mayor.

Section 1.806: COMPLAINTS, INVESTIGATIONS AND HEARING

A.

Complaint Requirements. Any person may submit a written complaint
alleging one or more violations of Section 1:802. Such complaint must
be based on personal knowledge, and set forth specific facts with
enough specificity and detail for a determination of sufficiency for
investigation. The Written Complaint must be signed under oath and
include contact information, including: home address, phone number
and email address (such personal contact information to be treated as
confidential upon request). The Complaint shall be delivered to the City
Attorney with a copy to the Mayor and City Clerk. The City Attorney
shall promptly provide a copy of the Complaint to the Charged Party.

Review for Sufficiency.

1. A Review for Sufficiency of the Complaint will be conducted within
thirty (30) days of receipt. This review will be based on the
allegations contained in the Complaint and the immediately
available record of any public meetings or records referenced in
the Complaint.

2. The City Attorney and the Mayor shall conduct the Review for
Sufficiency except in cases in which either the subject of the
Complaint. Complaints against the City Attorney shall be
reviewed by the City Manager and Mayor. Complaints against the
Mayor shall be reviewed by the City Attorney and the Assistant
Mayor.

3. If the Complaint is deemed insufficient, the Complainant will be
notified in writing of that decision with a copy provided to the
Charged Party. A Complaint will be deemed sufficient if it is
determined that the Complaint establishes some reasonable
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possibility that a violation of the Code of Ethics may have
occurred.

4. If the Complaint is deemed to be sufficient for further
investigation, it shall be referred to the EIO for further action and
all parties will be notified of this step through a communication in
writing. That communication in writing will contain the following:

This Determination of Sufficient does not determine the truth
or falsity of any of the allegations contained in the Complaint
or constitute any finding or conclusion that a violation
occurred.

C. Investigation Phase. The EIO shall be provided the full cooperation of
the City government to conduct such investigation as may be necessary
to determine whether any violation may have occurred and next steps.
The EIO shall have all subpoena powers as may be available under
State law. The Charged Party shall have an opportunity to provide a
response to the Complaint.

The EIQO’s investigation shall be completed within forty-five (45) days
unless the Charged Party and the City’s representative (City Manager or
City Attorney) mutually agree to a longer period.

The EIO shall provide a written report with the conclusions reached in
the completed investigation to the BOE. The EIO shall provide a non-
binding recommendation as to the disposition of the Complaint to the
BOE. Thereafter, all action with regard to the Complaint shall be taken
by the BOE.

D. Board of Ethics Hearings.

1. The BOE shall take no further evidence on any Complaint, but shall
make its determination based upon the report received from the
EIO. However, the BOE shall hold at least one (1) public hearing at
which the EIO, the Complainant, and the Charged Party shall be
afforded an opportunity to present oral and written argument to the
BOE. The BOE may hear from such other and further parties as it
determines appropriate.

2. Any party may be represented by legal counsel at his or her own
expense at any stage of an ethics proceeding.

3. The BOE shall issue a written decision within thirty (30) days of the
final public hearing with findings and a disposition, dismissal or
referral for further action if a violation has been found. If a violation
has been found, the BOE shall recommend a sanction or penalty,
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and refer the matter to the City Council (if an Officer or the City
Manager) or to the City Manager (if an Employee) for disposition,
sanction or other action as set forth in Section 1:807.

Section 1.807: DISPOSITION AND SANCTION

A.

In the event that the BOE determines that any Officer or the City
Manager committed a violation of this Ordinance, the City Council may
take any of the following actions:

a. Vote for removal pursuant to the City Charter as amended;

b. Vote to publicly censure or admonish the offending
member;

C. Vote to place the matter on file; or

d. Vote to overturn the finding of a violation.

In the case of Employees, the City Manager shall have all rights
available under any employment agreement or collective bargaining
agreement to discipline or terminate the employee and the City
Manager shall make such report to the City Council as it determines
necessary, in public or non-public session as may be determined at the
time, as to the action taken.

Criminal Sanctions: In addition to the civil sanctions imposed by this
ordinance violation of any provision of this ordinance shall constitute a
criminal offense and the City Council may authorize the City Attorney or
any other attorney approved by it to prosecute such a violation in the
Portsmouth District Court.

The penalty for violation of any provision of this Ordinance upon

conviction in the Portsmouth District Court shall be $1,000 for each
offense.
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