
 
 

 
REGULAR MEETING* 

BOARD OF ADJUSTMENT 
EILEEN DONDERO FOLEY COUNCIL CHAMBERS 

MUNICIPAL COMPLEX, 1 JUNKINS AVENUE 
PORTSMOUTH, NEW HAMPSHIRE 

 
Members of the public also have the option to join the meeting over Zoom  

(See below for more details)* 
 
 

7:00 P.M.                                                        May 2, 2023 
                                                                 

AGENDA 
 

I. OLD BUSINESS (Continued from April 18, 2023) 
 

A. REQUEST TO POSTPONE The request of Jared J Saulnier (Owner), for property 
located at 4 Sylvester Street whereas relief is needed to subdivide one lot into two lots 
which requires the following: Proposed Lot 1: 1) Variances from Section 10.521 to 
allow a) a lot area and lot area per dwelling of 9,645 square feet where 15,000 is 
required for each; b) 80 feet of lot depth where 100 feet is required; and c) a 9 foot right 
side yard where 10 feet is required. Proposed Lot 2: 1) Variances from Section 10.521 
to allow a) a lot area and lot area per dwelling unit of 6,421 square feet where 15,000 is 
required for each; b) 40 feet of street frontage where 100 feet is required; and c) 80 feet 
of lot depth where 100 feet is required. Said property is located on Assessor Map 232 
Lot 36 and lies within the Single Residence B (SRB) District. REQUEST TO 
POSTPONE (LU-23-27)  
 

B. POSTPONED TO MAY 16 2023 The request of Cynthia Austin Smith and Peter 
(Owners), for property located at 9 Kent Street whereas relief is needed to demolish 
the existing two-family and construct a single-family dwelling which requires the 
following: 1) Variances from Section 10.521 to allow a) a lot area and lot area per 
dwelling of 5,000 square feet where 7,500 square feet is required for each; b) 53% 
building coverage where 25% is the maximum allowed; c) a 4.5 foot rear yard where 20' 
is required; d) a 0.5 foot side yard where 10 feet is required; e) a 0 foot front yard where 
11 feet is allowed under Section 10.516.10; and f) a 9.5 foot secondary front yard where 
13 feet is allowed under Section 10.516.10. 2) A Variance from Section 10.515.14 to 
allow a 1.5 foot setback for a mechanical unit where 10 feet is required. Said property is 
located on Assessor Map 113 Lot 42 and lies within the General Residence A (GRA) 
District. POSTPONED TO MAY 16 2023 (LU-23-28)  
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II.  NEW BUSINESS 

 
A. Petition of 729-733 Middle Street Condominium Association, Nicole M. Bodoh and 

Craig Crowell, for Appeal of an Administrative Decision not to present to the Board of 
Adjustment the Motion for Rehearing of Variance Application of David Sinclair and 
Nicole Giusto for property located at 765 Middle Street due to an untimely request. 
Said property is shown on Assessor Map 148 Lot 37 and lies within the General 
Residence A (GRA) and Historic Districts. 
 

B. The request of Peter G Morin Trust, Peter G Morin Trustee (Owner), for property 
located at 170 Mechanic Street whereas relief is needed to install a generator which 
requires the following: 1) Variance from Section 10.515.14 to allow a) 4 foot rear yard 
where 10’ is required and 5.5 foot  rear yard where 10 feet is required; 2) Variance from 
Section 10.321 to allow a nonconforming building or structure to be extended, 
reconstructed or enlarged without conforming to the requirements of the Ordinance. 
Said property is located on Assessor Map 102 Lot 7 and lies within the General 
Residence B (GRB) and Historic District. (LU-23-35) 

 
C. The request of RTM Trust, Ryan T Mullen and Heidi E K Trustees (Owners), for 

property located at 253 Odiorne Point Road whereas relief is needed to construct a 
deck extension which requires a Variance from Section 10.521 to allow a 30 foot rear 
yard where 40 feet is required. Said property is located on Assessor Map 224 Lot 10-19 
and lies within the Single Residence A (SRA) District. (LU-23-36) 
 

D. The request of Cherie A Holmes and Yvonne P Goldsberry (Owners), for property 
located at 45 Richmond Street whereas relief is needed to construct a greenhouse 
which requires the following: 1) Variance from Section 10.521 to allow a 5.5 foot rear 
yard where 15 feet is required; 2) Variance from Section 10.321 to allow a 
nonconforming building or structure to be extended, reconstructed or enlarged without 
conforming to the requirements of the Ordinance. Said property is located on Assessor 
Map 108 Lot 18 and lies within the Mixed Residential Office (MRO) and Historic 
District. (LU-20-249) 

 
E. The request of 45 Rockingham St LLC (Owner), for property located at 45 

Rockingham Street whereas relief is needed to construct a front porch and rear 
addition which requires the following: 1) Variance from Section 10.521 to allow a) .5 
foot front yard where 5 feet is require, b) 1.5 foot side yard where 10 feet is required, c) 
41% building coverage where 35% is allowed; 2) Variance from Section 10.321 to 
allow a nonconforming building or structure to be extended, reconstructed or enlarged 
without conforming to the requirements of the Ordinance. Said property is located on 
Assessor Map 144 Lot 6 and lies within the General Residence C (GRC) District. (LU-
23-41) 
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F. The request of Bucephalus LLC (Owner), for property located at 650 Maplewood 

Avenue whereas relief is needed to remove the outdoor fenced storage area and 
construct a 48 foot by 25.5 foot addition to the rear of the existing structure which 
requires a Variance from Section 10.592.20 to allow the expansion of space used for 
motorcycle sales located adjacent to a Residential district where 200 feet is required. 
Said property is located on Assessor Map 220 Lot 88 and lies within the Business (B) 
District. (LU-21-111) 
 

G. The request of Cate Street Development LLC (Owner), for property located at 360 
US Route 1 BYP whereas relief is needed to install a sign on the northern façade of the 
building which requires a Variance from Section 10.1271 to allow a sign to be installed 
on a façade not facing the street or with a public entrance; 2) Variance from Section 
10.1242 to allow more than one parapet sign above the ground floor per facade. Said 
property is located on Assessor Map 172 Lot 1 and lies within the Gateway Corridor 
(G1) District. (LU-23-44) 

 
III. OTHER BUSINESS 

 
 

IV.  ADJOURNMENT 
*Members of the public also have the option to join this meeting over Zoom, a unique meeting ID and 
password will be provided once you register. To register, click on the link below or copy and paste this 
into your web browser:  

https://us06web.zoom.us/webinar/register/WN_G_J7IIhnT3SD_UNB2i41XA 

https://us06web.zoom.us/webinar/register/WN_G_J7IIhnT3SD_UNB2i41XA
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                                                                                          May 2, 2023 Meeting 

City of Portsmouth 
Planning Department 

1 Junkins Ave, 3rd Floor 
Portsmouth, NH 

(603)610-7216 

MEMORANDUM 
TO:   Zoning Board of Adjustment 
FROM:  Stefanie Casella, Planner 
DATE:   April 26, 2023 
RE:   Zoning Board of Adjustment May 2, 2023

 
The agenda items listed below can be found in the following analysis prepared by City Staff: 

II. Old Business 

G. 4 Sylvester Street 

H. 9 Kent Street  

 

III. New Business 

A. Appeal of Administrative Decision by Nicole Bodoh and Craig Crowell 

B. 170 Mechanic Street 

C. 253 Odiorne Point Road 

D. 45 Richmond Street 

E. 45 Rockingham Street 

F. 650 Maplewood Avenue 

G. 360 US Route 1 Bypass 
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II. OLD BUSINESS 

G. The request of Jared J Saulnier (Owner), for property located at 4 Sylvester 
Street whereas relief is needed to subdivide one lot into two lots which 
requires the following: Proposed Lot 1: 1) Variances from Section 10.521 to 
allow a) a lot area and lot area per dwelling of 9,645 square feet where 15,000 
is required for each; b) 80 feet of lot depth where 100 feet is required; and c) a 
9 foot right side yard where 10 feet is required. Proposed Lot 2: 1) Variances 
from Section 10.521 to allow a) a lot area and lot area per dwelling unit of 
6,421 square feet where 15,000 is required for each; b) 40 feet of street 
frontage where 100 feet is required; and c) 80 feet of lot depth where 100 feet 
is required. Said property is located on Assessor Map 232 Lot 36 and lies 
within the Single Residence B (SRB) District. (LU-23-27)  

 

Planning Department Comments 
The applicant has requested to postpone the hearing of this request to the May 16 meeting. 
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II. OLD BUSINESS 
H. REQUEST TO POSTPONE The request of Cynthia Austin Smith and Peter 

(Owners), for property located at 9 Kent Street whereas relief is needed to 
demolish the existing two-family and construct a single-family dwelling which 
requires the following: 1) Variances from Section 10.521 to allow a) a lot area 
and lot area per dwelling of 5,000 square feet where 7,500 square feet is 
required for each; b) 53% building coverage where 25% is the maximum 
allowed; c) a 4.5 foot rear yard where 20' is required; d) a 0.5 foot side yard 
where 10 feet is required; e) a 0 foot front yard where 11 feet is allowed under 
Section 10.516.10; and f) a 9.5 foot secondary front yard where 13 feet is 
allowed under Section 10.516.10. 2) A Variance from Section 10.515.14 to 
allow a 1.5 foot setback for a mechanical unit where 10 feet is required. Said 
property is located on Assessor Map 113 Lot 42 and lies within the General 
Residence A (GRA) District. REQUEST TO POSTPONE (LU-23-28)  

Planning Department Comments 
The applicant has requested to postpone the hearing of this request to the May 16 meeting. 
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III. NEW BUSINESS 
A. Petition of 729-733 Middle Street Condominium Association, Nicole M. 

Bodoh and Craig Crowell, for Appeal of an Administrative Decision not to 
present to the Board of Adjustment the Motion for Rehearing of Variance 
Application of David Sinclair and Nicole Giusto for property located at 765 
Middle Street due to an untimely request. Said property is shown on Assessor 
Map 148 Lot 37 and lies within the General Residence A (GRA) and Historic 
Districts. 

Neighborhood Context  

  
 

  

Aerial Map 

Zoning Map 
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Planning Department Comments 

The appellant is appealing a determination of the Planning Director that the appeal of the 
case was untimely given the standards set forth in section 10.234.20 of the Zoning 
Ordinance (provided below).  

10.234.20 Appeals from decisions or orders of the Code Official may be made by any 
person within 30 days after the date on which the written decision was actually filed. 

Letter of decision is included in the appellants submitted materials as well as a memo from 
Planning Director Peter Britz   

 

  



















































































































































































































































 
 

PORTSMOUTH ZONING BOARD OF ADJUSTMENT 
DAVID SINCLAIR & NICOLE GIUSTO, OWNERS/APPLICANTS 

765 Middle Road, Tax Map 148, Lot 37 
Case #LU-22-196 

  
OBJECTION TO ADMINISTRATIVE APPEAL 

 

NOW COME, David Sinclair & Nicole Giusto (“Sinclair”), by and through their 

attorneys, Hoefle, Phoenix, Gormley & Roberts, PLLC, and respectfully request that the 

Portsmouth Zoning Board of Adjustment deny the Administrative Appeal filed by Nicole Bodoh 

and Craig Crowell (“Petitioners”) with respect to the October 18, 2022 decision of the 

Portsmouth Zoning Board of Adjustment (“ZBA”) granting Sinclair’s variances from the 

Portsmouth Zoning Ordinance (“PZO” or the “Ordinance”) to permit the following at 765 

Middle Street (the “Property”): three principal dwellings on a lot; lot area of 5,376 s.f./unit where 

7,500/unit is required; and a 10 ft. rear yard setback where 20 ft. is required.  
 

I. EXHIBITS1 
 

A. Abutter Support Letters. 
B. Correspondence between Sinclair and Bodoh 

 

II. STANDARD OF REVIEW 
 

Pursuant to RSA 676:5, I, “[a]ppeals to the board of adjustment concerning any matter 

within the board's powers as set forth in RSA 674:33 may be taken by any person aggrieved…by 

any decision of the administrative officer.”  In hearing appeals of administrative decisions, a 

zoning board has “all the powers of the administrative official from whom the appeal is taken” 

but not more.  RSA 674:33, II; 15 Loughlin, New Hampshire Practice, Land Use Planning and 

Zoning §22.02, at 351.  A “decision of the administrative officer” includes any decision made by 

an official or board involving the construction, interpretation, or application of the terms of a 

zoning ordinance.  RSA 676:5, III.  
 

III. INTRODUCTION 
 

Petitioners’ Request for Rehearing was untimely and was properly denied by Peter Britz, 

thus their Administrative Appeal is without merit and must be denied.  Abutters were duly 

noticed in accordance with RSA 672:3 which, in conjunction with RSA 21:53, requires 

 
1 Sinclair’s initial submission is on file and available at: 
https://files.cityofportsmouth.com/files/planning/apps/MiddleSt_765/MiddleSt_765_boa_10182022.pdf 
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verification of mailing, not verification of receipt by the addressee.  Each Petitioners was sent a 

notice at the addresses on file with the Portsmouth City Assessor’s Office.   Furthermore, on 

more than one occasion as early as May 2022, Sinclair approached Ms. Bodoh to discuss the 

Project, so Ms. Bodoh had actual notice of their intentions well before the October 18, 2022 

ZBA hearing on the matter.  Assuming arguendo, that Ms. Bodoh did not receive notice of the 

variances until December 14, 2022, her January 17, 2023 was still not filed within 30 days.  

Accordingly, her appeal is untimely and must be denied.   
 

IV. RESPONSE TO PETIONER’S CLAIMS 
 

A. The Administrative Appeal must be denied where Petitioners received their statutory 
notification in compliance with RSA 672:3 and RSA 21:53. 
 

The plain language of RSA 676:7 requires public notice as follows:   

I. Prior to exercising its appeals powers, the board of 
adjustment shall hold a public hearing. Notice of the public 
hearing shall be given as follows: 
(a) The appellant and every abutter and holder of 
conservation, preservation, or agricultural preservation 
restrictions shall be notified of the hearing by verified mail, 
as defined in RSA 21:53, stating the time and place of the 
hearing, and such notice shall be given not less than 5 days 
before the date fixed for the hearing of the appeal. The 
board shall hear all abutters and holders of conservation, 
preservation, or agricultural preservation restrictions 
desiring to submit testimony and all nonabutters who can 
demonstrate that they are affected directly by the proposal 
under consideration. The board may hear such other 
persons as it deems appropriate. 
(b) A public notice of the hearing shall be placed in a 
newspaper of general circulation in the area not less than 5 
days before the date fixed for the hearing of the appeal. 
(emphasis added) 

 

Verified Mail is a term of art defined by RSA 21:53 as “any method of mailing that is offered by 

the United States Postal Service or any other carrier, and which provides evidence of mailing.”   

Additionally, in the case of Condominium Ownership, an abutter for purposes of notification by 

a municipality means the officer of the association, defined as any member of the board of 

directors or official of the unit owners’ association.  RSA 672:3, 356-B:3, XXIII.   Thus, 

notification to every member of an association is not required by the statute. 
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 Interpretation of a statute begins with its plain language of the statute.  Words and 

phrases are given their common meanings and the plain language of the ordinance controls 

absent an ambiguity in need of resolution.  Dartmouth Corporation of Alpha Delta v. Town of 

Hanover, 169 N.H. 743, 754 (2017) (citing Anderson v. Motorsports Holdings, LLC, 155 N.H. 

491, 494 (2007)).   “The legislature is not presumed to waste words or enact 

redundant provisions and whenever possible, every word of a statute should be given 

effect.” Garand v. Town of Exeter, 159 N.H. 136, 141, 977 A.2d 540 (2009) (quotation omitted).  

Principals of statutory interpretation avoid construction of a statute or ordinance in a manner that 

results in an absurd result that the legislative body could not have intended.  See Dietz v. Town 

of Tuftonboro, 171 N.H. 614, 618 (2019); Hogan v. Pat’s Peak Skiing, LLC, 168 N.H. 71, 75 

(2015).   

In arguing that they have failed to receive notice and pointing to the alleged false 

signature, Petitioners erroneously look beyond the plain language of the statute, which merely 

requires evidence of mailing.  Looking to its common meaning, the Webster’s definition of 

mailing is “the act of sending by mail.”  Webster’s Third New International Dictionary, 

Merriam-Webster, 1993.  Evidence of mailing is established by the documentation provided by 

the City.  Notably, past versions of the statute required the certified mail Petitioners seek, but in 

2017, the term “certified mail” was replaced with the term “verified mail” which lacks any 

requirement of a return receipt.  See The Board of Adjustment in New Hampshire: A Handbook 

for Local Officials, NH Department of Business and Economic Affairs, p. III-5.  As a result of 

this amendment, guidance to municipal officials now recommends sending notification by 

certified mail, without return receipt requested.  NH Land Use Meeting Mechanics, 2021 

Webinar, p.2, NH Office of Strategic Initiatives (emphasis added).  Vesting of jurisdiction to 

grant the requested relief occurred in accordance with RSA 676:7 and 21:53 when the City 

initiated the notice not less than 5 days before the ZBA meeting.  Notably the RSA 676:7 states, 

“such notice shall be given not less than five days…” it does not require receipt of said notice 

five days before the meeting.  The City complied with its obligation under RSA 676:7, RSA 

21:53, RSA 672:3 and 356-B:3, XXIII 356.  Accordingly, Petitioners Administrative Appeal is 

entirely without merit and must be denied. 
 

B. Ms. Bodoh had ample knowledge of the Project. 

Beginning in May of 2022, Sinclair made every effort to meet with each of his 10 
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abutters to the Project, including Ms. Bodoh (Mr. Crowell did not yet reside at 729 Middle 

Street).  These efforts are demonstrated by Exhibit 10 to his original submission: seven abutter 

letters of support ranging in dates from May through September.  These and additional letters 

received since the ZBA decision are attached.  (Exhibit A).  Sinclair first attempted to speak 

with Ms. Bodoh in early May.  She was too busy with a handyman to speak with him, but said 

she did not oppose the Project, as long as it was not “here”, gesturing toward the northwest 

corner of the Property where a curb cut exists at Middle Street.   A week later, Sinclair tried 

again, hoping to show her the site plan, Ms. Bodoh again stated she was “too busy”.  They did, 

however, exchange phone numbers, so that Ms. Bodoh could reach out at her convenience.  

(Exhibit B).  However, she failed to contact him until December 4, 2022, at which point she 

reiterated that she did not oppose the Project as long as it did not block her windows; only then 

did she request plans, which were timely sent with receipt confirmed by Ms. Bodoh.  (Id).   

We note that the final plans submitted to the ZBA garage that complies with the side yard 

setback to the Bodoh lot line.  The garage was located further back on the lot, requiring rear yard 

relief, which satisfying Ms. Bodoh’s preference that the garage not be sited in the northwest 

corner.  Contrary to statements in the appeal, Ms. Bodoh was clearly aware of the Project well 

before receipt of the HDC Notice.  (Id).  Assuming arguendo that she received notice on 

December 4, 2022, or even December 14, 2022, she still failed to take any timely action to 

review the matter and failed to file an appeal within 30 days of the date she claims she learned 

relief was granted.  Under these circumstances, it is clear that the Request for Rehearing was 

untimely filed and Britz correctly declined to docket it.   

It is not clear from Mr. Crowell’s affidavit when he received notice, only that he received 

notice forwarded from his Greenland address.  It is reasonable to infer that he received notice of 

the ZBA meeting well before Ms. Bodoh attended the Historic District Commission meeting on 

December 14, 2022, yet he neither investigated the matter nor timely appealed the decision of the 

ZBA, waiting until January 17, 2023, well after he was notified about the Project.  Notably, 

Sinclair is not responsible for providing addresses to the City Planning Department, which relies 

on the City Assessor records for address information.   The tax card and tax bill related to 

Crowell’s property both list his Greenland address, which was likely on paperwork provided to 

the Assessor by the closing agent used when he purchased the property.   





May 27th,2022

To Whom it May Concern:

We Elton Shaffer and Paula Rais, own a property al748 Middle St, Portsmouth, New Hampshire. We are

abutters to/ neighbors of David Sinclair and Nicole Giusto at 765 Middle Street, Portsmouth, NH. David

and Nicole have provided me with their garage/dwelling project for which they are seeking relief from

the Portsmouth zoning board of adjustment and Portsmouth Historic District Commission. This is to

provide notice that we have no objection to the project. We support the granting of any and all

variances or other relief required.

Very truly yours,

Elton Shaffer

MKieser
Text Box
EXHIBIT A



September 91h,2022

To Whom it May Concern:

lJoelAnn Thibeault, own a property at 670 Lincoln Ave, Portsmouth, New Hampshire. I am abutter to/
neighbor of David Sinclair and Nicole Giusto at 765 Middle Street, Portsmouth, NH. David and Nicole

have provided me with their garage/dwelling project for which they are seeking relief from the

Portsmouth zoning board of adjustment and Portsmouth Historic District Commission. This is to provide

notice that I have no objection to the project. We support the granting of any and all variances or other
relief required,

Joel Ann Thibeault



September 8th,2022

To Whom it May Concern:

We Melissa & Brian Maguire, own a property aL774 Middle St#3, Portsmouth, New Hampshire. iam

abutter to/ neighbor of David Sinclair and Nicole Giusto at 765 Middle Street, Portsmouth, NH. David

and Nicole have provided me with theirgarage/dwelling projectforwhich they are seeking relief from

the Portsmouth zoning board of adjustment and Portsmouth Historic District Commission. This is to

provide notice that I have no objection to the project. We support the granting of any and all variances

or other relief required.

Very truly yours,

Z*-^n*y
Brian Maguire



September 91h,2022

To Whom it May Concern:

We Patricia and Charles Corlin, own a property at 736 Middle St, Portsmouth, New Hampshire. We are

abutters to/ neighbors of David Sinclair and Nicole Giusto at 765 Middle Street, Portsmouth, NH. David

and Nicole have provided me with their garage/dwelling project for which they are seeking relief from

the Portsmouth zoning board of adjustment and Portsmouth Historic District Commission. This is to

provide notice that we have no objection to the project. We support the granting of any and all

variances or other relief required.

Patricia corlin



September 9th,2022

To Whom it May Concern:

We Robert Graham and Karen Graham, own a property at 664 Lincoln Avenue, Portsmouth, New

Hampshire. We are abutters to/ neighbors of David Sinclair and Nicole Giusto at 765 Middle Street,

Portsmouth, NH. David and Nicole have provided me with their garage/dwelling project for which they

are seeking relief from the Portsmouth zoning board of adjustment and Portsmouth Historic District

Commission. This is to provide notice that we have no objection to the project. We support the granting

of any and all variances or other relief required.

'q€**
Robert Graham Karen Graham



Sept 8th, 2022

To Whom it May Concern:

We Peter Dawson and Karen Dawson, own a property at 648 Lincoln Ave, Portsmouth, New Hampshire.

We are abutters to/ neighbors of David Sinclair and Nicole Giusto at 765 Middle Street, Portsmouth, NH.

David and Nicole have provided me with their garage/dwelling project for which they are seeking relief

from the Portsmouth zoning board of adjustment and Portsmouth Historic District Commission. This is

to provide notice that we have no objection to the project. We support the granting of any and all

variances or other relief required.

Very truly yours,

z-- @G;^^,r* ouffi



- f,i. €t

w*S Lrffi&*[ David Sinclair <sleddiver@gmail.con

rllow up re variance 765 Middl" Si;;;i
'istie Jorgensen <knejorg@gmail.com> Tue, Sep 20,2022 al 10'.22 A

,: sleddiver@gmail.com
:: "Nathan H. Jorgensen" <nhjorgensen@mac.com>

Dear David and Nicole,
We received your packet in our mailbox last week after returning from our trip traveling abroad. lt was
addressed to a "Carla" but we are the current owners across the street, located at V74 Middl* Strcet"
Unit 1, Portsrncuth, NH.

My apologies for a delayed response but I am still ill with a Covid infection from our trip back home. I

hope we are not too late in offering our support for your variance request. I just wanted to let you know
that we, as abutters to the subject property at 7S5 Middle $treet, Portsmouth, NH support your variance
request and feel that it will be a very pleasant addition to the neighborhood. lt does not impact parking
or impact abutting structures and conforms nicely with the area and for the historic district.

Please feel free to reach out to us in the near future if you need further support in any way. As abutters
and good neighbors, we are here to help.

All the best to you and your plans.

Kristie and Nathan Jorgensen
774 Middle Street, Unit 1

Portsmouth, NH 03801
Kristie's Cell: 603-767 -7 182
Email: knejorg@gm*il.com

KRISTIE JORGENSEN
Vice President, Associate Broker, Realtor
Licensed in ME & NH
Legacy Properties Sotheby's lnternational Realty
141 Maine Streei, Brunswick, ME 04011
c 603-767-7182 I ME 207-200-5082
kjorge n sen@legacys i r. conr
l\tlvProfile I LegacySlR I SothebysRealty



January gth, 2023

To Whom it May Concern:

7?5 4,,1/L j'*
We Shelley Vessels and Corey Vessels, own a property at 635-U+eeln-Ad:, Portsmouth, New Hampshire.

We are abutters to/ neighbors of David Sinclair and Nicole Giusto at765 Middle Street, Portsmouth, NH.

David and Nicole have provided me with their garage/dwelling project for which they are seeking relief

from the Portsmouth zoning board of adjustment and Portsmouth Historic District Commission. This is

to provide notice that we have no objection to the project. We support the granting of any and all

variances or other relief required.

Very truly yours,

mfuu^a'r^D



January gth, 2023

To Whom it May Concern:

) [^r..t,tr-r^- \La" r r-c*-
We Marcia Sbe#nan and John SlYdman, own a property at 635 Lincoln Ave, Portsmouth, New

Hampshire. We are abutters to/ neighbors of David Sinclair and Nicole Giusto at 765 Middle Street,

Portsmouth, NH. David and Nicole have provided me with their garage/dwelling project for which they

are seeking relief from the Portsmouth zoning board of adjustment and Portsmouth Historic District

Commission. This is to provide notice that we have no objection to the project. We support the granting

of any and all variances or other relief required.

Very truly yours,,

John $ Marcia Shearman



MKieser
Text Box
EXHIBIT B





4/11/23, 4:57 PM Gmail - Garage

https://mail.google.com/mail/u/0/?ik=f626d455da&view=pt&search=all&permthid=thread-a:r1336132942872327363&simpl=msg-a:r133117548892730… 1/1

David Sinclair <sleddiver@gmail.com>

Garage
1 message

David Sinclair <sleddiver@gmail.com> Mon, Dec 5, 2022 at 10:00 AM
To: nmb3000@hotmail.com

Hi Nicole, I received your text last night. Attached is what has been submitted to the City.

David Sinclair

4 attachments

765 Middle St rendering 3.jpg
2043K

765 Middle St, Lincoln Ave rendering 2.jpg
1321K

Site plan Altus.pdf
551K

2022-09-23 765 Middle Landscape Plan.pdf
1140K

https://mail.google.com/mail/u/0/?ui=2&ik=f626d455da&view=att&th=184e2cd0d8d274bf&attid=0.1&disp=inline&realattid=f_lb9uymzc0&safe=1&zw
https://mail.google.com/mail/u/0/?ui=2&ik=f626d455da&view=att&th=184e2cd0d8d274bf&attid=0.2&disp=inline&realattid=f_lb9uyzta1&safe=1&zw
https://mail.google.com/mail/u/0/?ui=2&ik=f626d455da&view=att&th=184e2cd0d8d274bf&attid=0.3&disp=attd&realattid=f_lb9uzjbs2&safe=1&zw
https://mail.google.com/mail/u/0/?ui=2&ik=f626d455da&view=att&th=184e2cd0d8d274bf&attid=0.4&disp=attd&realattid=f_lb9v00go3&safe=1&zw
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III. NEW BUSINESS 

B. The request of Peter G Morin Trust, Peter G Morin Trustee (Owner), for 
property located at 170 Mechanic Street whereas relief is needed to install a 
generator which requires the following: 1) Variance from Section 10.515.14 to 
allow a) 4 foot rear yard where 10’ is required and 5.5 foot  rear yard where 10 
feet is required; 2) Variance from Section 10.321 to allow a nonconforming 
building or structure to be extended, reconstructed or enlarged without 
conforming to the requirements of the Ordinance. Said property is located on 
Assessor Map 102 Lot 7 and lies within the General Residence B (GRB) and 
Historic District. (LU-23-35) 

Existing & Proposed Conditions 
 Existing 

 
Proposed 
 

Permitted / Required  

Land Use Single 
family 

Install New 
Generator 

Primarily residential  

Lot area (sq. ft.):  8,680 8,680 5,000 min. 
Lot Area per Dwelling 
Unit (sq. ft.): 

8,680 8,680 5,000 min. 

Lot depth (ft): >80 >80 60  min. 
Street Frontage (ft.):  >260 >260 80  min. 
Mechanic St Front 
Yard (Primary)(ft.): 

19 19 5  min. 

Hunking St Front Yard 
(ft.): 

22 
(Garage) 

22 (Garage) 5  min. 

Pickering St Front 
Yard (ft) 

17 (House) 17 (House) 5 

Left Yard (ft.): 8 (Garage) 4 (Generator) 10                                    min 
Rear Yard (ft.): 5 (Garage) 5.5 (Generator) 25 min. 
Height (ft.): <35 <35 35 max. 
Building Coverage (%): 22 22 30 max. 
Open Space Coverage 
(%): 

>35 >35 25 min. 

Parking: 2 2 2  
Estimated Age of 
Structure: 

2003  Variance request(s) shown in red. 
 

Other Permits/Approvals Required 
• Historic District Approval 
• Building Permit 
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Neighborhood Context  

 
 

 

Aerial Map 

Zoning Map 
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Previous Board of Adjustment Actions 
(As 170 Mechanic Street) 
January 16, 1996 – The Board granted a variance for a 2’ x 5’ mud room with an 8’ rear 

yard where 25’ was required.  
March 18, 2003 – The Board granted a variance for a 3’ x 5’ one-story addition with an 8’ 

rear yard where 25’ was required.  
May 17, 2005 – The Board denied a request to allow a room and bath to be used for a Bed 

and Breakfast in a single-family dwelling where the use was not allowed and to allow 
a travel aisle less than 24’ where 24’ was required.  

May 21, 2019 – Relief from Zoning Ordinance including:  
A Variance from Section 10.573.20 to allow a 5’± rear yard where 14’ is required. 
A Variance from Section 10.521 to allow a rear yard of 7.9’± for an addition and 9’± 
for a bulkhead where 25’ is required for each.  
A Variance from Section 10.571 to allow an accessory structure to be closer to a 
street than the principal building.  
A Variance from Section 10.321 to allow a nonconforming structure or building be 
expanded, reconstructed, or enlarged without conforming to the requirements of the 
ordinance. 

The Board voted to grant the petition as presented and advertised. 
 
(As 49 Pickering Street)  
August 16, 1994 – The Board granted variances for the demolition of a shed and part of a 

dwelling and construction of a 398 s.f. two story rear addition with a 6’ left yard and a 
4’6” right yard, 10’ required for each; a 19’3” rear yard where 25’ was required; and 
maintaining the existing 30.4% building coverage after the demolition and 
construction.  

April 25, 1995 – The Board granted a variance to allow a decayed structure to be rebuilt in 
the same location and configuration as the existing structure.  

 
(As 49 Pickering Street and 170 Mechanic Street)  
May 22, 2018 – The Board granted a variance in connection with a lot line revision to allow 

a 7.9’ rear yard where 25’ is required. 

Planning Department Comments 
The applicant is proposing the installation of an emergency generator on the back side of 
the garage. This is an irregular shaped lot with three sides of street frontage and an 
additional boundary line that is parallel to Pickering Street and Hunking St. The zoning table 
has been labeled according to the street each boundary line fronts on, with the left side 
boundary line referring to the section that runs parallel to Hunking and Pickering Street 

Review Criteria 
This application must meet all five of the statutory tests for a variance (see Section 10.233 
of the Zoning Ordinance): 
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1. Granting the variance would not be contrary to the public interest. 
2. Granting the variance would observe the spirit of the Ordinance. 
3. Granting the variance would do substantial justice. 
4. Granting the variance would not diminish the values of surrounding properties. 
5. The “unnecessary hardship” test: 

(a) The property has special conditions that distinguish it from other properties in the area. 
AND 
(b) Owing to these special conditions, a fair and substantial relationship does not exist 

between the general public purposes of the Ordinance provision and the specific 
application of that provision to the property; and the proposed use is a reasonable one. 
OR 
Owing to these special conditions, the property cannot be reasonably used in strict 
conformance with the Ordinance, and a variance is therefore necessary to enable a 
reasonable use of it. 

10.235 Certain Representations Deemed Conditions 
Representations made at public hearings or materials submitted to the Board by an 
applicant for a special exception or variance concerning features of proposed buildings, 
structures, parking or uses which are subject to regulations pursuant to Subsection 10.232 
or 10.233 shall be deemed conditions upon such special exception or variance. 
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III. NEW BUSINESS 
C. The request of RTM Trust, Ryan T Mullen and Heidi E K Trustees 

(Owners), for property located at 253 Odiorne Point Road whereas relief is 
needed to construct a deck extension which requires a Variance from Section 
10.521 to allow a 30 foot rear yard where 40 feet is required. Said property is 
located on Assessor Map 224 Lot 10-19 and lies within the Single Residence 
A (SRA) District. (LU-23-36) 

Existing & Proposed Conditions 
 Existing  

  
Proposed  
  

Permitted / 
Required  

  

Land Use:   Single Unit 
Residential 

Deck Expansion  Single Residential 
Uses  

  

Lot area (sq. ft.):   87,300 87,300 43,650 min.  
Lot Area per Dwelling  
Unit (sq. ft.):  

87,300 87,300 43,650 min.  

Frontage (ft.); >400 >400 150  min. 
Lot depth (ft.):   100 100 200 min.  
Primary Front Yard (ft.):  30 30 30 max.  
Secondary Front Yard (ft.):  90 82 30 min.  
Right Yard (ft.):  >250 >250 20 min.  
Rear Yard (ft.):  30 30 40 min.  
Height (ft.):  <35 <35 35 max.  
Building Coverage (%):  3 3.3 10 max.  
Open Space Coverage (%):  >50 >50 50 min.  
Parking  2 2 2   
Estimated Age of Structure:  2000 Variance request(s) shown in red.  

Other Permits/Approvals Required 
• Building Permit  
• Wetland Conditional Use Permit – Conservation Commission and Planning Board 
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Neighborhood Context  

 

 

Aerial Map 
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Previous Board of Adjustment Actions 
February 28, 2023 – The Board voted to grant the request as presented and advertised for 

the installation of a mechanical unit which requires the following:  
1) Variance from Section 10.515.14 to allow the mechanical unit to be located closer 
to a street than the principal structure.  

Planning Department Comments 
Applicant is requesting to remove the existing deck stairs, extend the deck, and construct 
new stairs. This project requires relief from Section 10.521 as the new portion of the deck 
and the new stairs, as proposed, will be located within the 40 foot rear yard.  
 
This project does not require relief from Section 10.321 as the portion of the existing deck 
that is to remain is currently conforming. 

Review Criteria 
This application must meet all five of the statutory tests for a variance (see Section 10.233 
of the Zoning Ordinance): 

1. Granting the variance would not be contrary to the public interest. 
2. Granting the variance would observe the spirit of the Ordinance. 
3. Granting the variance would do substantial justice. 
4. Granting the variance would not diminish the values of surrounding properties. 
5. The “unnecessary hardship” test: 

(a) The property has special conditions that distinguish it from other properties in the area. 
AND 
(b) Owing to these special conditions, a fair and substantial relationship does not exist between the 

general public purposes of the Ordinance provision and the specific application of that provision to 
the property; and the proposed use is a reasonable one. 
OR 
Owing to these special conditions, the property cannot be reasonably used in strict conformance 
with the Ordinance, and a variance is therefore necessary to enable a reasonable use of it. 

10.235 Certain Representations Deemed Conditions 
Representations made at public hearings or materials submitted to the Board by an 
applicant for a special exception or variance concerning features of proposed buildings, 
structures, parking or uses which are subject to regulations pursuant to Subsection 10.232 
or 10.233 shall be deemed conditions upon such special exception or variance. 
  



City of Portsmouth Land Use Application 
253 Odiorne Point Road, Portsmouth, N.H.

PROJECT NARRATIVE: 


Introduction: The residential property and single-family structure located at 253 Odiorne Point Road 
in Portsmouth, New Hampshire was constructed in the year 2000 and most recently purchased in 
November of 2022.  Per the City of Portsmouth’s MapGeo mapping program view (see Exhibit #1 
below), approximately ninety-five percent (95%) of the existing structure, the entire existing patio, the 
entire existing deck, and the entire existing deck stairway are within the one hundred (100) foot 
wetland buffer, which is the area located between the light green lines in Exhibit #1 below.  
Unfortunately, the unique location and positioning of the structure, the lack of effective drainage 
infrastructure, and the improper grading around the structure subjected the property to significant 
natural environmental stress in the form of excessive rainwater collection, which resulted in damage to 
the existing flagstone patio on grade, damage to the adjacent existing siding of the home, and 
damage to the piers of the existing deck and the existing deck stairway.   




Exhibit #1, City of Portsmouth MapGeo Satellite View of 253 Odiorne Point Road  

Objective & Requested Approvals: With the general objective of protecting the existing structure and 
property from additional rainwater damage; the property owner respectfully requests the following two 
(2) approvals prior to initiating alterations in the form of repairs and improvements to the hardscape, 
the landscape, and the structure. 


1. A Wetland Conditional Use Permit from the Planning Board to satisfy the City of Portsmouth 
Zoning Ordinance Section 10.241.22, which requires conditional use approval to complete 
alterations in a wetland or wetland buffer (Article 10, Section 10.1010 – Wetlands Protection).


2. A setback variance from the Zoning Board of Adjustment to allow for the following:


1. The ninety (90) degree movement of the existing deck stairway that is currently located 
approximately thirty (30) feet from the property line and within the forty (40) foot setback, 
but which terminates in the patio area that is prone to rain water collection and situated 
adjacent to the wetland.  The proposed deck stairway will be removed from the patio area 
and re-directed toward a side yard and away from wetland where it will terminate 
approximately thirty (30) feet from the property line.  


2. An approximate eighty-eight (88) square foot extension of the existing deck to support the 
ninety (90) degree movement of the existing deck stairway.  The deck extension will be 
directed away from the wetland and it will terminate approximately thirty-five (35) feet from 
the property line, but within the forty (40) foot setback.  




City of Portsmouth Land Use Application 
253 Odiorne Point Road, Portsmouth, N.H.

Exhibit #2 
Photographs of Rainwater Collection  










Rainwater Collection Areas 

	 	 	 Rainwater Damaged Siding at Grade

	 	 	 

	 	 	 	 	 	 	 Rainwater Damaged Patio/Deck/Stairway























Photographs of Same Area From Opposite Direction 

Snow Melt Water Collection  
After 03/14/2023 Snow Storm



City of Portsmouth Land Use Application 
253 Odiorne Point Road, Portsmouth, N.H.

Proposed Hardscape Alterations:  

1. Extend an existing ten (10) foot long and four (4) foot high rock wall, which starts on the southeast corner of 
the residence to approximate twenty-five (25) feet in length and sloping downward to grade with the 
objective of diverting rainwater away from the residence and toward the wetland to avoid additional water 
damage to the structure and the hardscape.  Construct granite steps in the extended rock wall to allow for 
pedestrian access between the lawn and patio areas.  See the black line in Exhibit #3 below for the location 
of the proposed extended rock wall with integrated granite steps. 


2. Extend an existing four (4) foot long rock wall on the southwest corner of the residence to approximately ten 
(10) feet in length with the objective of diverting the rainwater away from the residence and toward the 
wetland to avoid additional damage to the structure and to the hardscape.  Construct granite steps in the 
rock wall to allow for pedestrian access between the driveway and the patio areas.  See the pink line in 
Exhibit #3 below for the location of the proposed extended rock wall with integrated granite steps. 


3. Remove the water damaged flagstone patio (see the green line in Exhibit #3) and twelve (12) to eighteen (18) 
inches of clay infused soil from the area under and surrounding the patio (see the light blue shaded area in 
Exhibit #3) and place the clay infused soil to the southeast side of the property and behind the extended 
twenty-five (25) foot long rock wall described above and identified below in Exhibit #3 as a black line.  To 
ensure the existing French drains (identified by the orange lines below) are operable, the clay infused soil in 
the light blue shaded area will be replaced with a permeable crushed gravel base and permeable interlocking 
concrete patio pavers will be installed within the confines of the existing patio area, which is identified in 
green in Exhibit #3 below.  A gas fire pit will be constructed and centered within the existing existing patio 
area.  The fire pit will be approximately five (5) feet in diameter and will be constructed of blocks that match 
the pavers.  A concrete slab will be poured under the deck to support a freestanding spa/hot tub.  The 
concrete slab will not be noticeable, it will be surrounded by pavers, and it will measure approximately ten 
(10) feet by ten (10) feet.  


4. Install a French drain gravel lined culvert along the southeast edge of the property where a natural culvert 
currently exists, but which does not effectively manage rainwater runoff.  The objective of installing the 
French drain gravel lined culvert will be to effectively collect rainwater and divert that rainwater away from 
the residence and toward the wetland on the southwest portion of the property.  An additional photograph of 
the location of natural culvert is included in the proposed landscape alterations section as Exhibit #6. 


Exhibit #3, Proposed Hardscape Alterations 






















Removal of Soil 
and Replacement 
of Crushed Gravel 

Existing Patio Area
Proposed Culvert 
w/ French Drain

Existing French  
Drains

Proposed Extension to 
Existing Rock Wall With 
Granite Steps

Proposed Extension  
to Existing Rock Wall 
With Granite Steps

Fire pit
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Proposed Structure Alterations:  


1. Replace the existing deck support piers: The existing deck support piers were undersized and 
damaged by rainwater.  It’s proposed the deck support piers be correctly sized and replaced.  


2. Move the existing deck stairway ninety (90) degrees: The existing deck stairway currently 
terminates in the patio area that is adjacent to the wetland and prone to rainwater collection, which 
resulted in damage to the existing deck stairway.  Additionally, the existing deck stairway 
terminates approximately thirty (30) feet from the property line and within the forty (40) foot 
setback.  It’s proposed the existing deck stairway be moved ninety (90) degrees away from the 
patio area and adjacent wetland and be positioned to terminate in the side yard approximately 
thirty (30) from the property line, but within the forty (40) foot setback.  Please refer to Exhibit #4 for 
the locations of the existing and proposed deck stairway.  


3. Extend the existing deck to accommodate the movement of the existing deck stairway:  To 
accommodate the ninety (90) degree movement of the existing stairway and to prevent the 
obstruction of the walkout basement doorway (see Exhibit #5), it’s proposed the the existing deck 
be extended along the southeast side of the structure by approximately eighty-eight (88) feet.  The 
deck extension will be directed away from the wetland and it will terminate approximately thirty-
five (35) feet from the property line, but within the forty (40) foot setback.  Please refer to Exhibit #4 
for the locations of the existing deck and proposed deck extension.  




Exhibit #4, Proposed Structure Alterations 

Exhibit #5, Walkout Basement Doorway 



City of Portsmouth Land Use Application 
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Proposed Landscaping Alterations 

1. Install permeable landscape fabric over the permeable crushed gravel base (described in item #3 
of the proposed proposed hardscape alterations) within the light blue shaded area of Exhibit #3.  
Install topsoil over the landscape fabric, and then install sod to match the surrounding areas of 
grass.  


2. Spread and sculpt the relocated clay infused soil (identified below in Exhibit #6 with the blue lines 
and described in item #3 of the proposed proposed hardscape alterations) away from the 
residence and toward the proposed French drain gravel lined culvert identified below in Exhibit #6 
with a red line and as described in item #4 of the proposed proposed hardscape alterations. 


	 Exhibit #6 
 

 

3. Remove the invasive species of phragmites reeds identified by the yellow ovals in Exhibits #7 and 

#8 and located on the southwest side of the the residence by hand as suggested by the City of 
Portsmouth Planning Department.  Replace the invasive species of phragmites reeds with 
winterberry, a species of red colored holly native to eastern North America and suggested by the 
City of Portsmouth Planning Department.  


	 	        Exhibit #7        Exhibit #8 
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Evaluation of Five (5) “Analysis Criteria” 

1. 10.233.21: Approval of a wetland conditional use permit and a setback variance will not be 
contrary to the public interest

• Justification: The property owner believes an approved wetland conditional use permit and 

setback variance would allow the property owner to complete alterations in the form of 
improvements to the hardscape, the landscape, and the structure with the general objective of 
protecting the existing structure and property from additional rainwater collection and damage.  
The proposed alterations will not be contrary to the public interest because the location of the 
proposed improvements are in the backyard of the residence, which is not easily visible from 
publicly accessible locations or the surrounding properties due to the topography of the 
property and the location of the structure.  Furthermore, the proposed alterations will occur in 
the wetland buffer (not the wetland) and those proposed alterations will actually improve 
rainwater management as the rainwater travels from the side yards, through wetland buffer 
zone, and to the wetland without being diverted to public land, the surrounding properties, or 
collecting in the patio area of the residence and causing unsightly damage to the structure.  
Additionally, the property owner proposes removing an invasive species of phragmites reeds 
and replacing those phragmites reeds with winterberry, a species of red colored holly native to 
eastern North America, which will be inline with the public interest. 


2. 10.233.22: The spirit of the Ordinance will be observed 

• Justification:  An approved conditional use permit and setback variance would satisfy a 

reasonable social and moral consensus the property owner is respecting the both the 
importance of setbacks and the protection of wetland because the property owner is not 
proposing a decrease in the setback that currently exists, the property owner is simply 
proposing moving structures away from the wetland, and the property owner is not changing 
how the space in the wetland buffer will be utilized.  


 

3. 10.233.23: Substantial justice will be done


• Justification: An approved conditional use permit and setback variance would will allow the 
property owner to protect the existing structure and property from additional rainwater 
damage, while protecting the wetland and enjoying full use of the property thereby satisfying a 
standard of fairness and allowing for a substantial justice to be done. 


4. 10.233.24: The values of surrounding properties will not be diminished

• Justification: An approved conditional use permit and setback variance will not diminish the 

values of the surrounding properties because the proposed alterations will allow the property 
owner to repair the damaged exterior desk and stairway, replace a damaged patio area, 
improve rainwater management, and remove an invasive species of phragmites reeds and 
replace those phragmites reeds with winterberry, a species of red colored holly native to 
eastern North America.  The property owner believes the proposed alterations will improve the 
values of surrounding properties.  


5. 10.233.25: Literal enforcement of the provisions of the Ordinance would result in an unnecessary 
hardship.

• Justification: If the provisions of the Zoning Ordinance were literally enforced, the property 

owner would be unable repair, improve, and protect the existing structure and property from 
additional rainwater damage.  Consequently, the property owner would be unable to enjoy full 
use of the property and structure, and the property owner would be routinely burdened with 
expensive rainwater damage repairs which would result in unnecessary physical and financial 
hardship. 




City of Portsmouth Land Use Application 
253 Odiorne Point Road, Portsmouth, N.H.

Specific Information Requested for Conditional Use Permit 

1. Description of site and proposed construction:

• Description of Site: The residential property and single-family structure located at 253 Odiorne 

Point Road in Portsmouth, New Hampshire was constructed in the year 2000 and most 
recently purchased in November of 2022.  Per the City of Portsmouth’s MapGeo mapping 
program view (see Exhibit #1), approximately ninety-five percent (95%) of the existing 
structure, the entire existing patio, the entire existing deck, and the entire existing deck 
stairway are within the one hundred (100) foot wetland buffer, which is the area located 
between the light green lines in Exhibit #1.  Unfortunately, the unique location and positioning 
of the structure, the lack of effective drainage infrastructure, and the improper grading around 
the structure subjected the property to natural environmental stress that caused significant 
rainwater collection and which resulted in damage to the existing flagstone patio on grade, 
damage to the adjacent existing siding of the home, and damage to the piers of the existing 
deck and the existing deck stairway.


• Proposed Construction: With the general objective of protecting the existing structure and 
property from additional rainwater damage; the property owner respectfully requests approval 
to improve the hardscape by extending two (2) existing rock walls, replacing the current 
damaged patio, and improving a stormwater drainage culvert.  Additionally, the property owner 
proposes structural repairs and an extension to an existing exterior deck and a re-direction of 
the deck stairway.  Lastly, the property owner proposes landscape improvements to improve 
rainwater drainage management and to remove an invasive species of phragmites reeds 
located in the wetland buffer and replacing those phragmites reeds with winterberry, a species 
of red colored holly native to eastern North America. 


2. Total area of inland wetland or vernal pool (both on and off the parcel):

• On Parcel Inland Wetland Area: Approximately one (1) acre

• Off Parcel Inland Wetland Area: Unknown


3. Impacted Jurisdictional Area:

• Inland Wetland Buffer


4. Distance of proposed structure or activity to the edge of wetland:

• Minimum Distance: Approximately 20 feet

• Maximum Distance: Approximately 155 feet


5. Total wetland area and/or wetland buffer area on the lot:

• Wetland Area: Approximately one (1) acre

• Wetland Buffer: Approximately 31,556 square feet


6. Total wetland area and/or wetland buffer area to be disturbed on the lot:

• Wetland Area: No wetland areas will be disturbed

• Wetland Buffer: Approximately 2,500 square feet will be disturbed


7. Project Representative: Ryan T. Mullen, (619) 865-3660 - rtmullen75@gmail.com



City of Portsmouth Land Use Application 
253 Odiorne Point Road, Portsmouth, N.H.

Structure - Visual Aid and Measurements Attachment 

Proposed Structure Details 

1. Move the existing deck stairway ninety (90) degrees: The existing deck stairway 
currently terminates in the patio area that is adjacent to the wetland and prone to rainwater 
collection, which resulted in damage to the existing deck stairway.  Additionally, the existing 
deck stairway terminates approximately thirty (30) feet from the property line and within the 
forty (40) foot setback.  It’s proposed the existing deck stairway be moved ninety (90) 
degrees away from the patio area and adjacent wetland and be positioned to terminate in 
the side yard approximately thirty (30) from the property line, but within the forty (40) foot 
setback. 


2. Extend the existing deck to accommodate the movement of the existing deck 
stairway: To accommodate the ninety (90) degree movement of the existing stairway and 
to prevent the obstruction of the walkout basement doorway, it’s proposed the the existing 
deck be extended along the southeast side of the structure by approximately eighty-eight 
(88) feet.  The deck extension will be directed away from the wetland and it will terminate 
approximately thirty-five (35) feet from the property line, but within the forty (40) foot 
setback.
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III. NEW BUSINESS 
D. The request of Cherie A Holmes and Yvonne P Goldsberry (Owners), for 

property located at 45 Richmond Street whereas relief is needed to construct 
a greenhouse which requires the following: 1) Variance from Section 10.521 to 
allow a 5.5 foot rear yard where 15 feet is required; 2) Variance from Section 
10.321 to allow a nonconforming building or structure to be extended, 
reconstructed or enlarged without conforming to the requirements of the 
Ordinance. Said property is located on Assessor Map 108 Lot 18 and lies 
within the Mixed Residential Office (MRO) and Historic District. (LU-20-249 

Existing & Proposed Conditions 
 Existing  

  
Proposed  
  

Permitted / 
Required  

  

Land Use:   Single Unit 
Residential 

Build a green house  Mixed Use   

Lot area (sq. ft.):   5,417 5,417 7,500 min.  
Lot Area per Dwelling  
Unit (sq. ft.):  

5,417 5,417 7,500 min.  

Frontage (ft.); 64 64 80  min. 
Lot depth (ft.):   84 84 100 min.  
Front Yard (ft.):  0 0 5 max.  
Left Yard (ft.):  10.6 10.6 10 min.  
Right Yard (ft.):  4.4 4.4 10 min.  
Rear Yard (ft.):  4.5 (previously 

approved) 
5.4 (Green House 
Extension) 

15 min.  

Height (ft.):  <35 <35 40 max.  
Building Coverage (%):  25.4% 33.4 40 max.  
Open Space Coverage (%):  52.2 59.2 25 min.  
Parking  2 2 2   
Estimated Age of Structure:  1860 Variance request(s) shown in red.  

Other Permits/Approvals Required 
• Building Permit 
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Neighborhood Context  

 
 

 

Aerial Map 
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Previous Board of Adjustment Actions 
November 24, 1964 –The Board granted the petition to erect a garage 24’ x 20’, five (5’) 

feet back from line and two (2’) feet from sideline.  
January 19, 2021 – Relief is needed from the Zoning Ordinance to remove existing garage 

and rear addition and construct new garage and 2-story addition which requires the 
following:  
1) Variances from Section 10.521 to allow:  
a) a 0.5 foot front yard where 5 feet is required;  
b) a 4.5 foot rear yard where 15 feet is required;  
c) a 4 foot right side yard where 10 feet is required.  
2) A Variance from Section 10.321 to allow a nonconforming building or structure to 
be extended. 
The Board voted to grant the request with the following stipulation: 1) The rear yard 
setback shall be 5 feet. 

Planning Department Comments 
The applicant was previously before the Board for a larger project that encompassed the 
greenhouse in January of 2021. Upon refinement of the plan it was discovered that the 
greenhouse would be longer than what was approved in the original variance granted by the 
BOA in 2021. The applicant is now before the Board to obtain the needed relief for the 
change in design. 
 
Staff acknowledges there is a small error in the advertised request. The request advertises a 
5.5 foot rear yard where the applicant has requested 5.4 feet. Should the Board approve the 
variance as presented, staff recommend the following condition: 
 1) The Board approves the variance with a 5 foot +/- rear yard. 

Variance Review Criteria 
This application must meet all five of the statutory tests for a variance (see Section 10.233 
of the Zoning Ordinance): 

1. Granting the variance would not be contrary to the public interest. 
2. Granting the variance would observe the spirit of the Ordinance. 
3. Granting the variance would do substantial justice. 
4. Granting the variance would not diminish the values of surrounding properties. 
5. The “unnecessary hardship” test: 

(a) The property has special conditions that distinguish it from other properties in the area. 
AND 
(b) Owing to these special conditions, a fair and substantial relationship does not exist 

between the general public purposes of the Ordinance provision and the specific 
application of that provision to the property; and the proposed use is a reasonable one. 
OR 
Owing to these special conditions, the property cannot be reasonably used in strict 
conformance with the Ordinance, and a variance is therefore necessary to enable a 
reasonable use of it. 

10.235 Certain Representations Deemed Conditions 
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Representations made at public hearings or materials submitted to the Board by an 
applicant for a special exception or variance concerning features of proposed buildings, 
structures, parking or uses which are subject to regulations pursuant to Subsection 10.232 
or 10.233 shall be deemed conditions upon such special exception or variance. 
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III. NEW BUSINESS 
E. The request of 45 Rockingham St LLC (Owner), for property located at 45 

Rockingham Street whereas relief is needed to construct a front porch and 
rear addition which requires the following: 1) Variance from Section 10.521 to 
allow a) .5 foot front yard where 5 feet is require, b) 1.5 foot side yard where 
10 feet is required, c) 41% building coverage where 35% is allowed; 2) 
Variance from Section 10.321 to allow a nonconforming building or structure to 
be extended, reconstructed or enlarged without conforming to the 
requirements of the Ordinance. Said property is located on Assessor Map 144 
Lot 6 and lies within the General Residence C (GRC) District. (LU-23-41) 

Existing & Proposed Conditions 
 Existing  

  
Proposed  
  

Permitted / 
Required  

  

Land Use:   Single Unit 
Residential 

Construct front 
porch and rear 
addition 

Single 
Residential Uses  

  

Lot area (sq. ft.):   2,809 2,809 3,500 min.  
Lot Area per Dwelling  
Unit (sq. ft.):  

2,809 2,809 3,500 min.  

Frontage (ft.); 35 35 70  min. 
Lot depth (ft.):   80.5 80.5 50 min.  
Primary Front Yard (ft.):  1 .5 0 (with front yard 

averaging) 
max.  

Left Yard (ft.):  1.5 1.5 10 min.  
Right Yard (ft.):  10.5 10 10 min.  
Rear Yard (ft.):  46.5 20 20 min.  
Height (ft.):  25.5 29.5 35 max.  
Building Coverage (%):  22 41 35 max.  
Open Space Coverage (%):  41 30 20 min.  
Parking  2 2 2   
Estimated Age of Structure:  1890 Variance request(s) shown in red.  

Other Permits/Approvals Required 
• Building Permit  
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Neighborhood Context  

 

 

Aerial Map 
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Previous Board of Adjustment Actions 
No previous BOA history found. 

Planning Department Comments 
The applicant is proposing to construct a front porch and construct an addition in the rear of 
the property. The front yard averaging calculation as found in Section 10.516.10 of the 
Zoning Ordinance, and provided below, was used to determine the front yard requirement is 
0 feet. Please note that the project as advertised requests relief for the front yard but in fact 
variance 1. A. is not needed.  

10.516.10 Front Yard Exception for Existing Alignments  

If existing principal buildings on the same side of the same street, in the same zoning 
district, and within 200 feet of a lot are located closer to the street than the minimum 
required front yard specified in this Article, the required front yard for the principal 
building on such lot shall be the average of the existing alignments of all such 
principal buildings, rounded to the nearest foot. For the purpose of this provision, 
buildings on the subject lot shall not be included in the average of existing 
alignments. 

Should the Board grant the requests, staff recommends the below condition, or similar, be 
included in the approval. 

 
1. The Board recognizes the advertised request for front yard relief is not needed. Per 
Section 10.516.10 of the Zoning Ordinance, the required front yard setback is 0 feet. 

Review Criteria 
This application must meet all five of the statutory tests for a variance (see Section 10.233 
of the Zoning Ordinance): 

1. Granting the variance would not be contrary to the public interest. 
2. Granting the variance would observe the spirit of the Ordinance. 
3. Granting the variance would do substantial justice. 
4. Granting the variance would not diminish the values of surrounding properties. 
5. The “unnecessary hardship” test: 

(a) The property has special conditions that distinguish it from other properties in the area. 
AND 
(b) Owing to these special conditions, a fair and substantial relationship does not exist between the 

general public purposes of the Ordinance provision and the specific application of that provision to 
the property; and the proposed use is a reasonable one. 
OR 
Owing to these special conditions, the property cannot be reasonably used in strict conformance 
with the Ordinance, and a variance is therefore necessary to enable a reasonable use of it. 

10.235 Certain Representations Deemed Conditions 
Representations made at public hearings or materials submitted to the Board by an 
applicant for a special exception or variance concerning features of proposed buildings, 
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structures, parking or uses which are subject to regulations pursuant to Subsection 10.232 
or 10.233 shall be deemed conditions upon such special exception or variance. 
 
  













45 ROCKINGHAM STREET ADDITION AND RENOVATIONS

GENERAL PROJECT DESCRIPTION:

ZONING BOARD OF ADJUSTMENT - APRIL 2023, PORTSMOUTH, NEW HAMPSHIRE

• FULL INTERIOR RENOVATION OF EXISTING SINGLE FAMILY DWELLING.
• REMOVAL OF FRONT STAIRS, REAR DECK AND STAIRS, BULKHEAD, AND PORTIONS

OF REAR EXTERIOR WALL AND EXISTING ROOF.
• REAR ADDITION ABIDES BY ALL REQUIRED YARD SETBACKS.
• FRONT COVERED PORCH AND STAIRS ADDITION ASKING FOR RELIEF WITHIN LEFT

YARD YARD SETBACKS.
• ADDITION OF DORMER ASKING FOR RELIEF WITHIN LEFT YARD SETBACK, MAXIMUM

BUILDING HEIGHT TO REMAIN.

Locus

©  2023 McHenry Architecture

NOT TO SCALE

Z:\Active Project Files\23023-45 ROCKINGHAM\Dwgs\2-SD\45 ROCKINGHAM - SD.rvt

COVER
ZONING BOARD OF ADJUSTMENT

ADDITION AND RENOVATION
45 ROCKINGHAM STREET

PORTSMOUTH, NEW HAMPSHIRE 03801

C
McHA:    RD / MG

03/14/2023

45 ROCKINGHAM STREET
PORTSMOUTH, NEW HAMPSHIRE 03801

SHEET LIST

Sheet Number Sheet Name

C COVER
C2 EXISTING CONDITION SURVEY
A1 EXISTING PHOTOGRAPHS
A2 SETBACK CALCULATIONS
A3 ARCHITECTURAL SITE PLANS
A4 FLOOR PLANS
A5 FLOOR PLANS
A6 ELEVATIONS
A7 ELEVATIONS
A8 RENDERING

EXHIBIT A

sjohnson
Highlight



ROCKINGHAM STREET

LOT 144-6
2,811 Sq. Ft.
0.06 Acres

BYDESCRIPTIONDATENO.

N

LOCATION MAP (n.t.s.)
LEGEND

0

SCALE: 1 INCH = 10 FT.

10 2010

BOUNDARY SKETCH
FOR

STILETTO CONSTRUCTION
OF

TAX MAP 144 LOT 6
45 ROCKINGHAM STREET

PORTSMOUTH, NEW HAMPSHIRE

DRAWN BY:

CHECKED BY:

JOB NO. SHEET

DRAWING NO.

DATE:

OF

J.R.P.

S.V.M.

7695

JANUARY 30, 2023

7695A

11

N
W

E

DOUC
ET

 S

URV EY

MAGNETIC

S

DOUCET
SURVEY LL

C

R

Serving Your Professional Surveying & Mapping Needs
102 Kent Place, Newmarket, NH 03857 (603) 659-6560

Offices in Bedford & Keene, NH and Kennebunk, ME
http://www.doucetsurvey.com



ROCKINGHAM STREET

BYDESCRIPTIONDATENO.

N

LOCATION MAP (n.t.s.)
LEGEND

0

SCALE: 1 INCH = 10 FT.

10 2010

TOPOGRAPHY PLAN
FOR

STILETTO CONSTRUCTION
OF

TAX MAP 144 LOT 6
45 ROCKINGHAM STREET

PORTSMOUTH, NEW HAMPSHIRE

DRAWN BY:

CHECKED BY:

JOB NO. SHEET

DRAWING NO.

DATE:

OF

J.R.P.

S.V.M.

7695

FEBRUARY, 2023

7695B

11

N
W

E

DOUC
ET

 S

URV EY

MAGNETIC

S

DOUCET
SURVEY LL

C

R

Serving Your Professional Surveying & Mapping Needs
102 Kent Place, Newmarket, NH 03857 (603) 659-6560

Offices in Bedford & Keene, NH and Kennebunk, ME
http://www.doucetsurvey.com



©  2023 McHenry Architecture

NOT TO SCALE

Z:\Active Project Files\23023-45 ROCKINGHAM\Dwgs\2-SD\45 ROCKINGHAM - SD.rvt

EXISTING PHOTOGRAPHS
ZONING BOARD OF ADJUSTMENT

ADDITION AND RENOVATION
45 ROCKINGHAM STREET

PORTSMOUTH, NEW HAMPSHIRE 03801

A1
McHA:    RD / MG

03/14/2023



©  2023 McHenry Architecture

NOT TO SCALE

Z:\Active Project Files\23023-45 ROCKINGHAM\Dwgs\2-SD\45 ROCKINGHAM - SD.rvt

SETBACK CALCULATIONS
ZONING BOARD OF ADJUSTMENT

ADDITION AND RENOVATION
45 ROCKINGHAM STREET

PORTSMOUTH, NEW HAMPSHIRE 03801

A2
McHA:    RD / MG

03/14/2023

98 McDONOUGH STREET:
FRONT YARD SETBACK : 0' - 0"

49 ROCKINGHAM STREET:
FRONT YARD SETBACK : 0' - 0"

45 ROCKINGHAM STREET: 

35 ROCKINGHAM STREET: 
FRONT YARD SETBACK : 1' - 0"

CONDO LOT 144-8 (291 ISLINGTON STREET): 
FRONT YARD SETBACK : 0' - 0"

PER GENERAL RESIDENCE DISTRICT C THE FRONT YARD SETBACK 
SHALL BE 5'-0". PORTSMOUTH ZONING ORDINANCE SECTION 10.516.10 
ALLOWS FOR THE AVERAGE OF THE LOTS ALONG THE SAME STREET 
WITHIN 200' TO BE AVERAGED TO PROVIDE AN AVERAGE SETBACK. THE 
CALCULATIONS ARE BELOW.

AVERAGE FRONT YARD SETBACK ALONG ROCKINGHAM STREET 
(EXCLUDES 45 ROCKINGHAM):

0' - 0" + 0' - 0" + 1' - 0" + 0' - 0" = 1' - 0"

1' - 0" / 4 PROPERTIES = 0' - 3" 

0' - 3" ROUNDED TO NEAREST FOOT PER SECTION 10.516.10 = 
0' - 0" FRONT YARD SETBACK

NOTE: ALL PROPERTIES WERE MEASURED FROM PROPERTY FACE OF 
SIDEWALK TO THE FACE OFA STRUCTURE 18" ABOVE GRADE DEFINED 
IN THE PORTSMOUTH ZONING ORDINANCE 10.516.10

291 ISLINGTON STREET 35 ROCKINGHAM STREET

49 ROCKINGHAM STREET 98 McDONOUGH STREET
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          Site Photographs 

 

 

Aerial photograph of Property and surrounding area 

 

View down Rockingham Street from the South 
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          Site Photographs 

 

 

View of Property from the Southwest 

 

View of Property from the Northwest 
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          Site Photographs 

 

  

 

View of Property from the Northwest (up Rockingham Street) 
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III. NEW BUSINESS 
F. The request of Bucephalus LLC (Owner), for property located at 650 

Maplewood Avenue whereas relief is needed to remove the outdoor fenced 
storage area and construct a 48 foot by 25.5 foot addition to the rear of the 
existing structure which requires a Variance from Section 10.592.20 to allow 
the expansion of space used for motorcycle sales located adjacent to a 
Residential district where 200 feet is required. Said property is located on 
Assessor Map 220 Lot 88 and lies within the Business (B) District. (LU-21-111) 

Existing & Proposed Conditions 
 Existing  

  
Proposed  
  

Permitted / 
Required  

  

Land Use:   Single Unit 
Retail 

Construct addition 
onto rear of 
building 

Mix of 
commercial, 
retail, and 
residential Uses  

  

Lot area (sq. ft.):   75,078 75,078 20,000 min.  
Use Setback from Right of 
Way (ft.); 

<40 <40 40  min. 

Use Setback from 
Residential District (ft) 

0 0 200 min 

Lot depth (ft.):   >80 >80 80 min.  
Primary Front Yard (ft.):  >30 >30 20 max.  
Secondary Front Yard (ft.):  >50 >50 15 min.  
Right Yard (ft.):  15 15 15 min.  
Rear Yard (ft.):  >100 >100 15 min.  
Height (ft.):  <50 <50 50 max.  
Building Coverage (%):  10 11.4% 35 max.  
Open Space Coverage (%):  >33 >33 15 min.  
Parking  26 26 15 (1 Space/ 600 

sf GFA) 
  

Estimated Age of Structure:  1970 Variance request(s) shown in red.  

Other Permits/Approvals Required 
• Building Permit 
• Site Plan Review – TAC and Planning Board 
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Neighborhood Context  

 
 

 

Aerial Map 
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Previous Board of Adjustment Actions 
June 22, 2021 – The Board voted to postpone the application for a change of use to allow 

motorcycle sales which requiring the below to the July 20, 2021, BOA meeting: 
1) A Special Exception from Section 10.440, Use #11.10 to allow the sales, renting or 
leasing of motorcycles where the use is permitted by Special Exception.  
2) A Variance from Section 10.592.20 to allow the proposed use to be located 
adjacent to a Residential district where 200 feet is required.  
3) A Variance from Section 10.843.21 to allow areas for parking, outdoor storage and 
outdoor display of vehicles or equipment to be setback less than 40 feet from the 
street right-of-way where 40 feet is required.   

  
July 20, 2021 – the Board voted to grant the above request with the following stipulation: 

1) No test drives shall occur outside of the property itself. 

Planning Department Comments 
The applicant is requesting relief to construct an addition on to the rear of the property and 
this increases the retail space. The approvals from July of 2021 are still active but the 
expansion requires further relief as it is within 200 feet of a residential district and was not 
included in the original approval. The applicant has included their submission from 2021 in 
the application materials. 

Variance Review Criteria 
This application must meet all five of the statutory tests for a variance (see Section 10.233 
of the Zoning Ordinance): 

1. Granting the variance would not be contrary to the public interest. 
2. Granting the variance would observe the spirit of the Ordinance. 
3. Granting the variance would do substantial justice. 
4. Granting the variance would not diminish the values of surrounding properties. 
5. The “unnecessary hardship” test: 

(a) The property has special conditions that distinguish it from other properties in the area. 
AND 
(b) Owing to these special conditions, a fair and substantial relationship does not exist 

between the general public purposes of the Ordinance provision and the specific 
application of that provision to the property; and the proposed use is a reasonable one. 
OR 
Owing to these special conditions, the property cannot be reasonably used in strict 
conformance with the Ordinance, and a variance is therefore necessary to enable a 
reasonable use of it. 

10.235 Certain Representations Deemed Conditions 
Representations made at public hearings or materials submitted to the Board by an 
applicant for a special exception or variance concerning features of proposed buildings, 
structures, parking or uses which are subject to regulations pursuant to Subsection 10.232 
or 10.233 shall be deemed conditions upon such special exception or variance. 
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March 28, 2023 

 

 

Phyllis Eldridge, Chair 

Zoning Board of Adjustment 

City of Portsmouth 

1 Junkins Avenue 

Portsmouth, NH  03801 

 

 

RE: 650 Maplewood Avenue, Tax Map 220, Lot 88 

 

Dear Chair Eldridge: 

 

 This office represents the interests of Motorbikes Plus, LLC.  In July of 2021, this 

board granted a special exception to permit the sale, renting or leasing of motorcycles at 

the above-referenced property, along with associated variances for motor vehicle sales 

within 200 feet of a residential district (10.592.20) and for parking, outdoor storage and 

displays within the 40 foot setback (10.843.21).  A condition of approval is that no test 

drives are to occur outside the property itself.  The Board’s Notice of Decision dated July 

26, 2021 is submitted herewith. 

 

 In connection with the applicant’s build-out of the property for this approved use, 

we have determined that it would be advantageous to remove the outdoor fenced storage 

area used by the prior tenant and replace it with an addition to the building.  The addition 

is 48’ x 25’5” and is sited next to the existing room identified as a “Stock Room” on the 

plans submitted herewith.  The existing building’s roofline is unique and the addition will 

tie into it.    

 

 Because the original application represented that there would be no significant 

exterior changes to the building, the planning department has determined that the 

expansion of the building within 200 feet of the residential zone requires identical relief 

as was previously obtained from section 10.592.20.  It is the applicant’s belief that, for 

the reasons set forth in the original application, a copy of which is submitted herewith, 

such relief is appropriate.  It should also be noted that the residential properties most 

affected by the proposed addition, those on Maplewood Avenue, will experience little if 



 
 
 

any visual impact from the addition, as it is sited entirely behind the existing structure.  

Furthermore, the addition is aesthetically more appealing than the fenced storage area 

that it is replacing. 

 

 Accordingly, we respectfully request that the variance request be approved.  

Thank you for your consideration. 

 

 

 

     Very truly yours, 

 

 

     Chris Mulligan 
     Christopher P. Mulligan 

 

CPM/ 
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CITY OF PORTSMOUTH 
Planning Department

1 Junkins Avenue
Portsmouth, New

Hampshire 03801

(603) 610-7216 

ZONING BOARD OF ADJUSTMENT
July 26, 2021

Bucephalus LLC
1 Haven Ct
Portsmouth, NH 03801

RE: Board of Adjustment request for property located at 650 Maplewood Avenue

Dear Owners:

The  Zoning  Board  of  Adjustment,  at  its  regularly  scheduled  meeting  of  July  20,  2021,
considered your application for a change of use to allow motorcycle sales which requires the
following: 1) A Special Exception from Section 10.440, Use #11.10 to allow the sales, renting
or leasing of motorcycles where the use is permitted by Special Exception.  2) A Variance
from Section 10.592.20 to allow the proposed use to be located adjacent to a Residential
district where 200 feet is required.  3) A Variance from Section 10.843.21 to allow areas for
parking, outdoor storage and outdoor display of vehicles or equipment to be setback less
than 40 feet from the street right-of-way where 40 feet is required .  Said property is shown
on Assessor Map 220 Lot 88 and lies within the Business (B) District.  As a result of said
consideration, the Board voted to grant the request with the following stipulation:

1) No test drives shall occur outside of the property itself.

The Board's decision may be appealed up to thirty (30) days after the vote.  Any action taken
by the applicant pursuant to the Board's decision during this appeal period shall be at the
applicant's risk. Please contact the Planning Department for more details about the appeals
process.

Approvals may also be required from other City Commissions or Boards.  Once all required
approvals have been received, applicant is responsible for applying for and securing a
building permit from the Inspection Department prior to starting any project work.

This approval shall expire unless a building permit is issued within a period of two (2) years
from the date granted unless an extension is granted in accordance with Section 10.236 of
the Zoning Ordinance.

The minutes and audio recording of this meeting are available by contacting the Planning
Department.

Very truly yours,

Firefox https://portsmouthnh.viewpointcloud.com/track/56258/step/245073

1 of 2 7/26/2021, 8:55 AM



David Rheaume, Chairman of the Zoning Board of Adjustment

cc: Robert Marsilia, Chief Building Inspector

Rosann Maurice-Lentz, City Assessor

John K. Bosen, Esquire
Christopher Mulligan

Firefox https://portsmouthnh.viewpointcloud.com/track/56258/step/245073
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APPLICATION OF MOTORBIKES PLUS, LLC    

650 MAPLEWOOD AVENUE 

Map 220, Lot 88 

 

APPLICANT’S NARRATIVE 

 

 

A. The Project. 

 

 The Applicant, Motorbikes Plus, LLC, is under contract to acquire the property located 

at 650 Maplewood Avenue, 1.72 acre lot and the site of an approximately 7325 square feet 

warehouse facility currently housing the Rexall Electrical industrial/warehouse/retail and 

office use.  The property is at the northeastern corner of Maplewood Avenue and Emery 

Street.  According to City tax records, the existing building dates to 1970.  The Applicant 

seeks to relocate its existing retail sales operation from 3 Cate Street, where it has operated 

since 2001, to this location.  The Applicant will be making minimal exterior changes to the 

building and property, beyond usual and customary changes to signage and landscaping.   

 

The property is an irregularly shaped lot and the building is oriented such that it is 

parallel to Emery Street and at sharp angle to Maplewood.  In the immediate vicinity are a 

bus depot, commercial uses on the Rte. 1 By-Pass, an electrical transformer station, the 

Oddfellows lodge, and residential uses.  One abutter has been approved for a place of 

religious assembly.  The proposal is not incompatible with these uses. 

 

The proposed sale of motorcycles does not produce excessive noise, and the property is 

not in any event a “quiet” site given its proximity to the By-Pass, I-95 and the nearby 

commercial uses.  The Applicant will, at most, store only limited product or equipment 

outdoors overnight and is open to the public during normal business hours (9am -5pm) from 

Tuesday through Friday, and from 9am to 3pm on Saturdays.  The business is closed 

Sundays and Mondays.   

 

The products applicant offers for sale are primarily specialized, and, as such, the business 

does not generate an excessive amount of retail traffic. 

 

The property is in the Business (B) zoning district, the purpose of which is “[t]o provide 

for a mix of retail, commercial and residential uses in areas of the City where a mix of such 

uses is desirable.”  §10.410.   

 

Motor vehicle sales are permitted in the B zone by special exception.  §10.440.11.10.  It 

should be noted, however, that the applicant’s business is very different than what is typically 

considered “motor vehicle” related.  Sales and repair of motorcycles are only a portion of its 

business.  Most items fall into other categories, like helmets, apparel, parts, accessories and 

even bicycles.  The majority of the use would be permitted on the property. 

 

 



Because this site abuts residential districts to the west and the south and across 

Maplewood Avenue, relief from §10.592.20 is required as the proposed use,1 motor vehicle 

sales, is within 200 feet of such residential districts.   

 

The applicant does not plan to make any significant changes to the exterior of the 

building and intends to retain and utilize the parking areas as they currently exist.  The 

current parking is in places within forty feet of the Maplewood Avenue and Emery Street 

rights of way.  Accordingly, for this use, relief from §10.843.21 is also necessary2.  

 

B. The Special Exception. 

 

The Applicant believes the proposal easily meets the criteria for the necessary special 

exception.  Those criteria are set forth in the ordinance at §10.232.20. 

 

First, the use proposed here, “motor vehicle sales,” is permitted within this district by 

special exception, see §10.440 Table of Uses, no. 11.10.  §10.232.10. 

 

Second, the proposed use will pose no hazard to the public or adjacent properties on 

account of potential fire, explosion or release of toxic materials. §10.232.22.  No explosives, 

toxic materials or unusual accelerants will be stored on site.  Any motor vehicle fluids will be 

disposed of  properly by the Applicant privately in accordance with accepted practices.  This 

has never presented any issue for the Applicant at its Cate Street location.  

 

Third, there will be no detriment to property values in the vicinity or change in the 

essential characteristics of any area including residential neighborhoods or business and 

industrial districts on account of the location or scale of buildings and other structures, 

parking areas, accessways, odor, smoke, gas, dust, or other pollutant, noise, glare, heat, 

vibration, or unsightly outdoor storage of equipment, vehicles or other materials.  

§10.232.23.   Commercial use has existed on this site for at least fifty years.   There will be, 

at most, limited overnight outside storage of product or equipment on site.  The existing use 

by Rexall includes permanent outdoor storage of equipment and supplies (which will be 

discontinued by the applicant), which has had no discernible effect on property values in the 

vicinity.  Ambient noise from the traffic on the By-Pass and I-95 mitigates any minor noise 

impact this use will produce. 

 

The building already exists and no new construction or site disturbance is contemplated. 

 

Fourth, there will be no creation of a traffic safety hazard or a substantial increase in the 

level of traffic congestion in the vicinity. §10.232.23.   The existing use is comprised of 

industrial/warehouse/retail and office use.  The applicant’s operation is geared towards a 

 
1 “Use” is defined in the ordinance to include “[a]ny purpose for which a lot, building or other structure or a 

tract of land may be designated, arranged, intended, maintained or occupied; or any activity, occupation, 

business or operation carried on or intended to be carried on in a building or other structure or on a tract of 

land.”  This would presumably include the parking areas, which the applicant does not intend to alter at this 

time. 
2 The applicant has not commissioned an as-built survey of the lot, so the exact location of the parking areas 

from the rights of way is not known, but it is assumed relief is necessary. 



specialized clientele and does not generate significant traffic.  The property currently has 28 

designated/marked parking spots, which is more than sufficient for this proposed use.  The 

Cate Street operation, for example, has only 11 spaces.   

 

Fifth, there will be no excessive demand on municipal services, including, but not limited 

to, water, sewer, waste disposal, police and fire protection and schools. §10.232.24.  None of 

these services will be implicated by this proposal. 

 

Finally, the project will result in no significant increase of stormwater runoff onto 

adjacent property or streets.  §10.232.25.  There will be no change to the existing building 

footprint or impervious surfaces. 

 

C. The Variances. 

 

The Applicant submits that the proposal meets the criteria for granting the requested  

variances. 

 

Granting the requested variance will not be contrary to the spirit and intent of the 

ordinance nor will it be contrary to the public interest.   The “public interest” and “spirit 

and intent” requirements are considered together pursuant to Malachy Glen Associates v. 

Chichester, 152 NH 102 (2007).  The test for whether or not granting a variance would be 

contrary to the public interest or contrary to the spirit and intent of the ordinance is whether 

or not the variance being granted would substantially alter the characteristics of the 

neighborhood or threaten the health, safety and welfare of the public.   

 

The proposed use fits in well with the mix of commercial, religious and other assembly 

and residential uses characteristic of this neighborhood.  The existing structure and lot will 

not be altered in any material way.   The health, safety and welfare of the public will not be 

threatened in any fashion if the proposed use is within 200 feet of the abutting residential 

zones or if the forty foot parking setback is not maintained. 

 

 Substantial justice would be done by granting the variance.  Whether or not 

substantial justice will be done by granting a variance requires the Board to conduct a 

balancing test.  If the hardship upon the owner/applicant outweighs any benefit to the general 

public in denying the variance, then substantial justice would be done by granting the 

variance.  It is substantially just to allow a property owner the reasonable use of his or her 

property.   

 

   In this case, there is no benefit to the public in denying the variances that is not  

outweighed by the hardship upon the owner.  The required 200 foot separation cannot be 

maintained without moving the building and substantially altering the parking areas.  The 

forty foot parking/motor vehicle storage setback requirement is unnecessary to protect any 

abutting properties.  The properties across Emery Street consist of a PSNH facility and an 

entirely commercial facility.  At least one of the residential properties across Maplewood 

Avenue is oriented away from this property, and Maplewood itself provides a natural 

separation from other properties. 



 

  Accordingly, the loss to the applicant clearly outweighs any gain to the public if the  

applicant were required to conform to the ordinance.  

 

 The values of surrounding properties will not be diminished by granting the  

variance.  The proposal will modernize and update a very modest commercial building and 

will spruce up the site.  Deliveries and the noise associated with them will likely decrease.   

The abutting residential zone to the west is separated from the proposed use by heavy 

vegetation and a six foot privacy fence.  The residential zone to the south is separated from 

the use by a utility corridor and heavy vegetation.  The residential zone to the north is 

separated from the use by Maplewood Avenue.   The values of surrounding properties will 

not be negatively affected in any way.   

 

 There are special conditions associated with the property which prevent the  

proper enjoyment of the property under the strict terms of the zoning ordinance and 

thus constitute unnecessary hardship.       The property is an irregularly shaped corner lot 

with an existing built environment that is very easily adapted to the proposed use for the sale 

of motorcycles.   The existing building is sited so that it is parallel to Emery Street but at an 

odd angle to Maplewood.  Compliance with the ordinance would require, at a minimum, the 

relocation of the building on the property and the substantial removal and re-configuration of 

the parking.  Pulling the parking area to 40 feet from the rights of way would impede the safe 

flow of traffic through the site given its irregular shape and the orientation of the building on 

the site. 

 

 The use is a reasonable use.  The proposal is permitted by special exception in this  

zone and is not inconsistent with the intent of the Business zone or the existing mix of 

commercial, religious and general assembly and residential uses in the area.   

 

  There is no fair and substantial relationship between the purpose of the  

ordinance as it is applied to this particular property.   All of the variance relief here 

requested is driven by the applicant’s desire to reuse the property as it is currently 

configured.  The purpose of the 200 foot from residential zones is to assure residential uses 

are adequately protected from  the potentially deleterious effect of having a busy and very 

highly visible motor vehicle showroom in close proximity.  The purpose of the forty foot 

parking setback from the public right of way is to blunt the adverse aesthetic affect a large 

automobile parking lot is presumed to have on the motoring public.   None of these purposes 

are frustrated by this proposal for this site given that heavy vegetation, a privacy fence, a 

utility corridor and Maplewood Avenue all separate the proposed use from the abutting 

residential zones.     As noted above, compliance with these requirements would mean 

moving the building and re-configuring the parking lot, which is an unnecessary hardship in 

this circumstance. 

 

Accordingly, the relief requested here would not in any way frustrate the purpose of the 

ordinance and there is no fair and substantial relationship between the purpose of these 

requirements and their application to this property. 

 



 

D.  Conclusion. 

 

For the foregoing reasons, the applicant respectfully requests the Board grant the special 

exception and variances as requested and advertised. 

 

 

       

      Respectfully submitted, 

 

 

 

Dated:   May 25, 2021  By: /s/ John K. Bosen               . 

      John K. Bosen, Esquire 
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III. NEW BUSINESS 
G. The request of Cate Street Development LLC (Owner), for property located 

at 360 US Route 1 BYP whereas relief is needed to install a sign on the 
northern façade of the building which requires a Variance from Section 
10.1271 to allow a sign to be installed on a façade not facing the street or with 
a public entrance; 2) Variance from Section 10.1242 to allow more than one 
parapet sign above the ground floor per facade. Said property is located on 
Assessor Map 172 Lot 1 and lies within the Gateway Corridor (G1) District. 
(LU-23-44) 

Existing & Proposed Conditions 
 Existing  

  
Proposed  
  

Permitted / 
Required  

  

Land Use:   Commercial Add “Headquarters” 
Signage  

Mixed Uses    

Aggregate Sign Area (sq. 
ft.):   

 166.6 201 max.  

Parapet Signs Above 
ground floor (sq. ft.):  

0 1 1 max.  

Signs on façade not facing 
a street or w/ a public 
entrance (ft.); 

0 1 0 min. 

     
     
Estimated Age of 
Structure:  

2021 Variance request(s) shown in red.  

Other Permits/Approvals Required 
• Building Permit  
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Neighborhood Context  

 

 

Aerial Map 
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Previous Board of Adjustment Actions 
September 10, 1985 – The Board granted the following special exception with stipulations:  

Article II, Section 10-207(8) to allow heavy equipment and heavy vehicle distribution 
and sales in the southerly half of an existing one-story structure.  
Stipulations:  

1) A $15,000 bond be posted to ensure that the parking are be paved and 
lined in accordance with the plan filed with the Planning Department; and  
2) No parking be allowed beyond the parking spaces as delineated on the plan 
in front of the W.T.A. Bingo building and the Route 1 By-Pass.  

August 22, 1989 – The Board denied the following variance:  
Article IX Section 10-906 to allow the erection of a 4’ by 13’ free-standing sign with 0’ 
setback for the front property line in a zone where free-standing signs shall have a 
minimum of 35’ front setback  

September 12, 1989 – Request to rehear the August 22, 1989 request was considered and 
denied. 

October 3, 1989 – The Board granted the following variance:  
- Article III, Section 10-302 to allow the construction of a 16’ by 22’ canopy 30’ from the left 

of the lot line where 50’ is required  
November 14, 1989 – The Boards granted the following variance:  
- Article IX, Section 10-906 to permit the erection of a 52 s.f. free standing sign with an 8’ 

front yard where a 35’ front yard is required.  
April 19, 1994 - The Board granted the following variances:  
- Article II, Section 10-207 to convert 1920 s.f. of space formerly occupied by a catering 

service to Bingo Hall usage for a total of 8,870 s.f. for the bingo hall; and  
- Article IV, Section 10-401(5) to allow the expansion of a nonconforming use of a structure 

where no increase in the extent of a nonconforming use of a structure may be made 
without Board approval.  

April 18, 1995 – The Board granted the following special exception and stipulation:  
- Article II, Section 10-207(11) for the erection of a 40’ by 120’ tent to the rear of the building 

for three days, May3, 1995 to May 5, 1995 for the purpose of a fundraising event for 
hunger relief where temporary structures may be allowed by special exception 
provided a bond is posted to insure their removal.  
Stipulation  

1) $100.00 bond be posted to the City to ensure the removal of the tent.  

Planning Department Comments 
The applicant is proposing to add a sign to the northern facing façade of their building. This 
sign requires relief as the northern facing façade does not front on a public street or have a 
public entrance to the proposed use. 

Review Criteria 
This application must meet all five of the statutory tests for a variance (see Section 10.233 
of the Zoning Ordinance): 

1. Granting the variance would not be contrary to the public interest. 
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2. Granting the variance would observe the spirit of the Ordinance. 
3. Granting the variance would do substantial justice. 
4. Granting the variance would not diminish the values of surrounding properties. 
5. The “unnecessary hardship” test: 

(a) The property has special conditions that distinguish it from other properties in the area. 
AND 
(b) Owing to these special conditions, a fair and substantial relationship does not exist between the 

general public purposes of the Ordinance provision and the specific application of that provision to 
the property; and the proposed use is a reasonable one. 
OR 
Owing to these special conditions, the property cannot be reasonably used in strict conformance 
with the Ordinance, and a variance is therefore necessary to enable a reasonable use of it. 

10.235 Certain Representations Deemed Conditions 
Representations made at public hearings or materials submitted to the Board by an 
applicant for a special exception or variance concerning features of proposed buildings, 
structures, parking or uses which are subject to regulations pursuant to Subsection 10.232 
or 10.233 shall be deemed conditions upon such special exception or variance. 



APPLICATION OF CONVENIENT MD, LLC  

360 US Route One By-Pass Portsmouth, Tax Map 172, Lot 001     

 

APPLICANT’S NARRATIVE 

 

I. THE PROPERTY: 

 

 The applicant, Convenient MD, LLC, is in the process of fitting up space at 360 

US Route One By-Pass in the West End Yards complex for its corporate headquarters.  In 

connection therewith, the applicant seeks approval for several wall signs on the building.  

The applicant is leasing a portion of the first and the entire second floor of the building, a 

total of 32,602 square feet.  

 

 The West End Yards development consists of three buildings on an approximately 

nine acres.  The development covers a large, relatively narrow area that moves east away 

from the By-Pass, and surrounds the U-Haul facility on the By-Pass to the south of 

Hodgdon Way.  The property actually has two points of access from the By-Pass, only 

one of which is accessible from the northbound travel lane.   Due to these factors, and 

given the multiple uses on the site, which is encouraged in this zone, effective signage is 

very important to the success of the development.   

 

The property is within the G-1 Gateway Corridor District and Sign District 5.   

The building itself  is 325 feet long and houses multiple tenants.  It has 75 feet of 

frontage on the By-Pass, however, the applicant’s primary public entrance is on the 

southern side of the building, not facing the right of way.  The applicant proposes to 

install two “logo” tower signs (25.9 square feet each) and a canopy “marquee” sign (18.5 

square feet) on this southern façade.  It also proposes to install a “headquarters” sign 

(122.2 square feet) on the northern façade.   

 

None of the proposed wall mounted signs exceeds 200 square feet, and thus all 

comply with section 10.1251.20.  The applicant’s establishment will only occupy 

aportion of the ground floor of the building, with building frontage, as calculated 

pursuant to section 10.1290, of 134 feet.  Per section 10.1251.10, the applicant would be 

entitled to aggregate sign area of 201 square feet per, so no relief from this section is 

necessary.  Relief from 10.1271.30 is required, however, as the proposed “headquarters” 

sign is proposed on the northern façade of the building, where there is no public entrance. 

 

The proposed signage on the northern façade, where there is no public entrance, is 

critical because it will allow southbound traffic to easily identify the building prior to 

reaching the signalized intersection at Hodgdon Way, which is the last place such traffic 

can enter the complex without having to make a U-turn at Greenleaf Avenue.  

 

 

 

 

 



CRITERIA: 

  

 The applicant believes the within Application meets the criteria necessary for the 

Board to grant the requested variances. 

 

 Granting the requested variance will not be contrary to the spirit and intent 

of the ordinance nor will it be contrary to the public interest.   The “public interest” 

and “spirit and intent” requirements are considered together pursuant to Malachy Glen 

Associates v. Chichester, 152 NH 102 (2007).  The test for whether or not granting a 

variance would be contrary to the public interest or contrary to the spirit and intent of the 

ordinance is whether or not the variance being granted would substantially alter the 

characteristics of the neighborhood or threaten the health, safety and welfare of the 

public.   

 

 In this case, were the variances to be granted, there would be no change in the 

essential characteristics of the neighborhood, nor would any public health, safety or 

welfare be threatened.  This building is a fully approved and permitted commercial 

facility and is within the Gateway zone where the applicant’s use is permitted by right.  It 

is bounded on both sides by existing retail and commercial operations. 

 

 The health, safety and welfare of the public will not be threatened, nor will the 

essential characteristics of the neighborhood change in any way by virtue of the size of 

the signs here proposed.  In fact, the competing signage at the U-Haul facility arguably 

cuts in favor of more prominent signage for this site to properly direct visitors to the 

location.   There is a fully signalized intersection at the main Hodgdon Way entry, which 

is the last point at which southbound traffic on the By Pass may make a left turn onto the 

property without making a U-turn further south.   Accordingly, prominent signage is 

appropriate for this location.  

 

 Substantial justice would be done by granting the variance.  Whether or not 

substantial justice will be done by granting a variance requires the Board to conduct a 

balancing test.  If the hardship upon the owner/applicant outweighs any benefit to the 

general public in denying the variance, then substantial justice would be done by granting 

the variance.  It is substantially just to allow a property owner the reasonable use of his or 

her property.   Here, there are significant challenges to the site that make enhanced 

visibility necessary and desirable.  The building is relatively long and narrow and 

obscured from the right of way by the U-Haul facility.  Prominent signage is necessary in 

order to secure and maintain visibility and effective and reasonable sight lines.  The signs 

are tastefully designed and in no way promote the visual clutter the City’s sign ordinance 

is meant to protect against.    

 

 It would be an injustice to the applicant to deny the variances here requested.    

 

 The values of surrounding properties will not be diminished by granting the 

variance.   The surrounding properties and those in the vicinity will not be negatively 

affected in any way by this relief.  The proposed signs will enhance the visibility of this 



establishment, which will decrease potential negative impacts on neighboring properties.  

Directing motorists off the By-Pass to this establishment requires more prominent 

signage than the ordinance contemplates. 

 

 There are special conditions associated with the property which prevent the 

proper enjoyment of the property under the strict terms of the zoning ordinance 

and thus constitute unnecessary hardship.   The property for which relief is sought is 

unique.  It is a large, irregularly shaped lot with frontage in two separate places on the 

By-Pass and on Hodgdon Way.   It completely surrounds and is partially obscured by the 

U-Haul facility, which is a very visually busy site.  The property is bounded on the north 

and south by existing commercial uses.  There is a fully signalized intersection at the 

main entry, which is the last point at which southbound traffic on the By Pass may make 

a left turn onto the property without making a U-turn further south.   Accordingly, 

prominent signage is appropriate for this location.      

 

These are special conditions of the property which counsel for more prominent 

signage in order to secure and maintain effective and reasonable sight lines.    

  

 The use is a reasonable use.   The uses proposed are permitted within this district 

and are compatible with the surrounding retail and commercial enterprises and residential 

uses.    

 

  There is no fair and substantial relationship between the purpose of the 

ordinance as it is applied to this particular property.    The purpose of the sign 

ordinance is to maintain and enhance the character of the city's commercial districts and 

to protect the public from hazardous and distracting displays.  Section 10.1211.  None of 

the proposed new signs do anything to distract from the character of this district and there 

is nothing hazardous or distracting about them.  There is no fair and substantial 

relationship between these purposes and their application to this property. 

 

II.  Conclusion. 

 

 For the foregoing reasons, the applicant respectfully requests the Board grant the 

variances as requested and advertised. 

 

      Respectfully submitted, 

 

 

 

Dated:  March 29, 2023  By: John K. Bosen                        . 

      John K. Bosen, Esquire 

 

 















 
 

Southern facade 

 
 



 
 

 

Northern facade 
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