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CITY OF PORTSMOUTH

LEGAL DEPARTMENT

MEMORANDUM
DATE: November 4, 20240¢etober-31.-2024
TO: PORTSMOUTH PLANNING BOARD
FROM: PETER BRITZ, DIRECTOR — PLANNING AND SUSTAINABILITY

AND ROBERT P. SULLIVAN, OF COUNSEL

RE: OPEN SPACE IN OSPREY LANDING

Some months ago, we were approached by John C. Madden, the principal of the entities which
redeveloped the former Mariner’s Village into the current Osprey Landing over 20 years ago.
Mr. Madden has a long history of successful cooperation with the City on a variety of matters
related to Osprey Landing. He now wishes to know if the City would be interested in serving in
the role of preserving a lot located near the entrance of Osprey Landing from Market Street for

open space purposes. We envisioned that the land would essentially serve as a public park.

While the City anticipated that the lot in question would be conveyed to the City subject
to use restrictions, such as those in Prescott Park, Mr. Madden for his own business-related
reasons prefers an alternate approach. His desire is to maintain ownership of the lot but provide
the City with an enforceable right to compel the compliance with certain listed restrictions aimed
at protecting open space. Ultimately, negotiations produced the deed and set of restrictions

which are attached to this memo. Also attached is a lot plan showing the land in question.

If accepted by the City Council, executed and recorded, the effect of the deed from
Bantry Bay Associates, L.L.C., to Inishmaan Associates Limited Partnership (two entities
controlled by Mr. Madden) subject to the restrictive covenant agreement between Bantry Bay
Associates, L.L.C. in the City of Portsmouth would create the open space which Mr. Madden
desires to protect and allow its use for the public. The property would be in the ownership of

Inishmaan, but the City can assure that it remain open space.
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The use of the property in the future shall be maintained as open space available for
recreational activities such as walking, hiking, organized activities recreational activities and
non-motorized activities that do not materially alter the landscape nor degrade environmental
quality or involve commercial recreational use. Specifically prohibited on the property would be
construction of permanent buildings or structures and temporary buildings except those used by
the City in connection with events being conducted at the site. Use of the property for
residential, commercial or industrial purposes would be prohibited. The list of restrictions is

located on page one of the attached Restrictive Covenant Agreement.

The City would have the right, but not the obligation, to enforce the provisions contained

in the list of restrictions on future use of the land.

The City would also have the rights, but not the obligation to maintain the property in a
manner suitable for park use purposes, if that becomes necessary.

We feel that the maintenance of the property as open space is of value, not only to the
residents of Osprey Landing, but also to the City as a whole. We also believe that the

obligations imposed upon the City in enforcing the restrictions would be minimal.

Therefore, because the City Council will be required to secure the recommendation of
the Planning Board prior to accepting the arrangement proposed by Mr. Madden, that the
following motion would be appropriate for adoption by the Planning Board, if the Board is in

agreement.

MOVED: That the Planning Board recommend to the City Council that it approve the
acceptance, execution and recording of the terms of a restrictive covenant agreement relating to
Lot 2-1950 on a certain plan entitled, “Resubdivision Plan Osprey Landing, Shearwater
Drive/Sanderling Way/Osprey Drive, Portsmouth, New Hampshire,” by Costello, Lomasney & de
Napoli, Inc., dated February 1999, and recorded in the Rockingham County Registry of Deeds
as Plan No. D-27099, all in substantial conformance to those as presented to the Planning

Board this evening.

cc: Karen S. Conard, City Manager
John C. Madden
John Sullivan, Esquire



