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STATE OF NEW HAMPSHIRE 

CITY OF PORTSMOUTH 

ZONING BOARD OF ADJUSTMENT 

IN RE: Appeal from Determination Letter (July 23, 2026) and 

Supplemental Determination Letter (August 6, 2026) of the 

Chief Building Inspector, City of Portsmouth 

Property: 28 Blossom Street, Portsmouth, NH 03801  (MBLU 0111/0040/0000) 

Owners of Record: Burke-Zabarsky Revocable Trust; Hannah & Paul J. Burke, Trustees 

ZBA Case No.: LU-26-114 

APPELLANTS' MOTION FOR REHEARING 

(Filed pursuant to RSA 677:2) 

NOW COME Appellants Kathleen B. Logan and Kent A. Logan, Trustees of the Kathleen B. 

Logan Revocable Trust; Susan E. Lassen, Trustee of the Lassen Family Revocable Trust; Scott 

A. Lupkas; and Guy D. Spiers and Elizabeth R. Spiers, Trustees of the 3A Trust (collectively, 

“Appellants”), and, pursuant to RSA 677:2, respectfully move this Board for rehearing of its 

decision, by a vote of 5–2, denying Appellants' appeal of the Determination Letter dated July 23, 

2026, and the Supplemental Determination Letter dated August 6, 2026, issued by the Chief 

Building Inspector of the City of Portsmouth. In support of this Motion, and specifying the 

grounds therefor as required by RSA 677:2, Appellants state as follows: 

I.  PROCEDURAL BACKGROUND AND TIMELINESS 

1. On August 20, 2026, Appellants filed a Notice of Appeal and Statement of Grounds with 

this Board, appealing the Determination Letter and Supplemental Determination Letter 

described above. 

2. On September 15, 2026, this Board held a hearing on Appellants' appeal and, by a vote of 

5–2, denied the appeal. 
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3. At that hearing, the genesis and history of the City's enforcement action were placed 

squarely at issue by the Board itself. Planning Director Peter Britz initially testified that 

the City's Legal Department zoning code enforcement officer had never been involved in 

this matter. Inspector Wolph then clarified that Legal Enforcement Officer Jason Page 

and the Legal Department had, in fact, been “read in on everything.” As set forth in Part 

II.C below, neither witness's testimony disclosed that Mr. Page had actual knowledge of 

the studio's occupancy well before the City's June 18, 2026 cease-and-desist letter issued. 

The newly discovered evidence described in Part II bears directly on the accuracy and 

completeness of the account the Board received on this point. 

4. This Motion is filed within thirty (30) days after the Board's decision, as required by RSA 

677:2, and is Appellants' complete statement of the grounds upon which rehearing is 

sought. 

II.  GROUNDS FOR REHEARING 

A.  The Certified Record Furnished by the City After the Board's Vote 

5. On the morning of September 16, 2026 — the day after this Board's vote — the City of 

Portsmouth furnished Appellants with a certified record of documents (the “Certified 

Record”) compiled by Chief Building Inspector Shanti Wolph and previously ordered 

produced in the related proceeding before the New Hampshire State Building Code 

Review Board, Docket No. 2026-4. The Certified Record was certified by Inspector 

Wolph on September 2, 2026, but was not furnished to Appellants until the day following 

this Board's vote on their appeal. A true and accurate copy of the Certified Record is 

attached hereto as Exhibit A and incorporated herein by reference. 

6. Appellants did not have access to the Certified Record, and could not reasonably have 

obtained its contents through the exercise of due diligence, before this Board's September 

15, 2026 vote. The Certified Record was compiled and produced solely because of the 

separate, concurrent proceeding before the State Building Code Review Board, and its 

contents were not otherwise available to Appellants or the public prior to its production. 
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7. The Certified Record accordingly constitutes newly discovered evidence within the 

meaning of RSA 677:2, which Appellants could not, with reasonable diligence, have 

discovered or presented at the hearing on their appeal. 

B.  The Newly Discovered Evidence Is Material to Grounds Already Raised Before This 
Board 

The Certified Record is not merely cumulative. Several documents within it bear directly on the 

genesis of the City's enforcement action and on grounds Appellants raised in their original 

appeal: 

8. July 10, 2026 email from Inspector Wolph to the International Code Council (Tab 7 of 

the Certified Record). In this contemporaneous communication — made before the 

Determination Letter issued and before any final decision had been reached — Inspector 

Wolph stated that the owners of 28 Blossom Street “do not reside on this property” and 

“live nearby at a separate residence and rent the three dwelling units.” Inspector Wolph 

then wrote: “If the studio were clearly accessory to one of the dwelling units and used by 

the occupants of that unit, I do not believe there would be a significant issue. The 

challenge is that the studio does not appear to be accessory to any particular dwelling unit 

and is functioning as a stand-alone space... The question I am struggling with is whether 

the son's regular overnight use of the studio constitutes a code violation. During the day, 

he returns to his parents' residence, where he eats, showers, and does laundry. The studio 

is used primarily as a place for him to sleep at night.” This contemporaneous statement, 

from the Building Inspector himself, directly corroborates the ground raised in 

Appellants' original appeal that the studio cannot lawfully be treated as an accessory use 

of 161 South Street. 

9. June 30, 2026 letter from Hannah and Paul Burke to Inspector Wolph (Tab 5 of the 

Certified Record). In this letter, the property owners themselves wrote: “If the City denies 

us the right to have our son sleep in the studio, there will be no place for him to live.” 

This admission, from the owners, confirms that the studio functions as Christopher 

Burke's actual residence rather than as incidental overflow space, and further corroborates 

Appellants' contention that the space operates in substance as an independent dwelling or 

sleeping unit. 
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10. July 14, 2026 email from Inspector Wolph to the Burkes (Tab 8 of the Certified Record). 

This email identifies Section 104.11 of the Building Code — the alternative-materials-

and-methods provision, invoked expressly on the basis of “humanitarian considerations” 

— as the code path under consideration at that time. The Determination Letter ultimately 

issued on July 23, 2026 instead relies on Section 104.2.4, a different provision governing 

modifications for practical difficulties. This shift in the legal authority relied upon, over 

the course of two weeks and without any apparent intervening change in the facts, is 

material to Appellants' contention that the Determination reflects an outcome-driven 

search for regulatory authority rather than a natural application of the code. 

11. June 22, 2026 letter from Inspector Wolph to the Burkes (Tab 4 of the Certified Record). 

In this letter, Inspector Wolph wrote: “The cease-and-desist letter was issued after I 

received information from a Portsmouth Police Officer indicating that your son had stated 

he was living in the structure.” As Appellants stated in their original appeal, this police 

report was only the most recent development in a pattern of concern: Blossom Street 

neighbors, including Appellants, had repeatedly raised the same nonconforming 

residential use of the studio with City officials for approximately three years before the 

cease-and-desist letter issued. The genesis of this matter is accordingly broader than any 

single report, and, as set forth in Part II.C below, the completeness of this account bears 

directly on the testimony given to the Board at the September 15, 2026 hearing regarding 

the City's knowledge of and involvement in this matter. 

12. July 29, 2026 inspection report (Tab 11 of the Certified Record). This is the first 

inspection of the studio reflected anywhere in the Certified Record. It occurred six days 

after the Determination Letter issued on July 23, 2026. Nothing in the Certified Record 

indicates that Inspector Wolph, or anyone from the City, physically inspected the studio 

at any point before the Determination Letter issued. A Determination that identifies 

specific life-safety conditions of approval — a shower, particular egress and detection 

requirements, and a described two-hour fire separation — before any inspection 

confirming the studio's actual physical condition had taken place is further evidence that 

the classification, and the conditions attached to it, were settled in advance and verified 

only after the fact. 
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13. August 13, 2026 inspection report (Tab 12 of the Certified Record). This report states 

that, as of that inspection, “a shower had not yet been installed,” notwithstanding that the 

July 23, 2026 Determination Letter made installation of a shower an express condition of 

the studio's continued use as an R2 non-transient sleeping unit. The report nonetheless 

concludes that “the studio is safe to use.” This document is material to Appellants' 

contention, raised in the related building-code appeal and relevant here, that the 

conditions of the Determination have not been verified or enforced before continued 

occupancy was permitted to proceed. 

C.  The Hearing Testimony Regarding the Legal Department's Knowledge and 
Involvement Was Incomplete 

14. At the September 15, 2026 hearing, Planning Director Peter Britz initially testified that 

the City's Legal Department zoning code enforcement officer had never been involved in 

this matter. Inspector Wolph subsequently clarified, testifying that Legal Enforcement 

Officer Jason Page and the Legal Department had been “read in on everything.” 

15. Neither witness disclosed to the Board that Mr. Page had actual knowledge of 

Christopher Burke's occupancy of the studio well before the City's June 18, 2026 cease-

and-desist letter issued. Appellant Kathleen B. Logan documented her own direct 

communications with Mr. Page concerning this same occupancy on June 24, 2025, and 

again on May 27, 2026. Ms. Logan's reports to the City's Inspection and Police 

Departments regarding the occupancy of the studio date back to 2023, when, at various 

times, Christopher was subject to bail and protective orders barring him from both the 28 

Blossom Street and 161 South Street properties. 

16. This history was not before the Board at the September 15, 2026 hearing. It bears directly 

on the completeness and accuracy of the testimony the Board received regarding when 

and how the City became aware of the studio's occupancy, and on the weight the Board 

should give to the City's account of the genesis of this matter. Appellants are prepared to 

present this evidence, together with the Certified Record, on rehearing. 



 

6 
 

D.  This Evidence Could Not Reasonably Have Been Obtained Before the Board's Decision 

Appellants recognize that a motion for rehearing is not an occasion to introduce evidence that 

could, with reasonable diligence, have been obtained and presented at the original hearing. That 

is not the case here. The Certified Record was compiled by the City in response to a scheduling 

order issued by a different tribunal, in a separate proceeding, and was not requested by or 

available to Appellants through ordinary means before this Board's vote. The certification date of 

September 2, 2026, followed by production to Appellants only on September 16, 2026 — the 

morning after this Board's decision — reflects a gap in timing that was not within Appellants' 

control and that could not have been shortened through diligence on their part. And while Ms. 

Logan's own records of her communications with Mr. Page have long been in Appellants' 

possession, their significance did not become apparent as a ground for rehearing until the Legal 

Department's role and knowledge were placed in dispute by the testimony at the September 15, 

2026 hearing itself — testimony Appellants could not have anticipated or addressed in advance.  

E.  The Board's Written Decision Does Not Address the Grounds of Appeal 

The Board's written decision on Appellants' appeal, dated September 22, 2026, states in its 

entirety that the Board voted to deny the appeal because “the physical changes requested by the 

Code Official would not convert the space into something other than an art studio and there is 

nothing in those physical changes that is incompatible with the use of an art studio.” 

This stated rationale addresses only whether the physical modifications identified as conditions 

of approval in the Determination — installation of a shower, compliant egress, and smoke and 

carbon monoxide detection — are compatible with continued use of the space as an art studio. It 

does not address, and the written decision contains no discussion of, the grounds Appellants 

actually raised in their Notice of Appeal: that the Chief Building Inspector usurped this Board's 

exclusive zoning jurisdiction under RSA 674:33 and RSA 676:5; that the approved use is not a 

permitted use in the General Residence B zoning district; that the Determination effectively 

authorizes an unauthorized rooming, boarding, or co-living arrangement; that the studio cannot 

lawfully be treated as an accessory use of the separate, non-contiguous parcel at 161 South 

Street; and that the Determination fails to address density, parking, and Historic District 

Commission requirements triggered by the use. 
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A decision that evaluates only the physical compatibility of specific building modifications with 

an art studio, without addressing whether the occupancy those modifications are meant to 

support is a lawful use under the Zoning Ordinance, does not reflect consideration of the case 

Appellants actually presented. Appellants received this stated rationale for the first time with the 

Board's written decision on September 22, 2026, and could not have addressed this gap in the 

Board's reasoning any earlier. Rehearing is warranted so that the Board may consider, and render 

a decision that addresses, the zoning-use grounds Appellants actually raised, rather than the 

narrower physical-compatibility question the Determination itself did not present as the operative 

issue. 

E.  On the Merits, the Board's Decision Improperly Delegated the Meaning, Construction 
and Interpretation of the Zoning Ordinance to the Building Inspector and/or the City’s 
Code Enforcement Department(s).   

In denying the appeal, the Board improperly delegated the authority to interpret, construe and 

apply the City’s Zoning Ordinance to the Building Inspector.  Specifically, the Building 

Inspector reclassified the space as an “R2 non-transient sleeping unit” under the International 

Building Code and authorized its continued use for that purpose.  

The Building Inspector’s determination effectively executed an end-run around the plain 

meaning of the Zoning Ordinance, which distinguishes between “dwelling units” and “sleeping 

units”, and does not permit “sleeping units” (or any other rooming, boarding or co-living use) in 

the GRB zoning district.  The owners of the address in question have conceded that their adult 

son is living in the artists’ studio on the property, which also includes a three-unit apartment 

building.  The owners do not actually live on this property.  Thus, this artist studio building is 

being used as a fully separate dwelling unit, which is not a permitted use in this location under 

the Portsmouth Zoning Ordinance.  The Determination simply ignores the non-compliance of the 

use being made of the building with the Zoning Ordinance itself.  The Board’s September 15, 

2026 decision, after hearing argument on these points, affirms that use notwithstanding the clear 

and obvious violation of the Zoning Ordinance.  In so doing, the Board has improperly delegated 

its power to determine whether a use is compliant with the plain and ordinary terms of the 

Zoning Ordinance to the Building Inspector, or another administrative officer.   
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In addition, the Board’s decision constitutes ad hoc rulemaking.  The Board’s decision ratifies a 

code enforcement determination of the Building Inspector that cannot be reconciled with the 

plain language of the Zoning Ordinance.  The City Council deliberately chose not to extend 

rooming, boarding and co-living uses into GRB residential districts, confining them to districts 

such as the CD4 district.  The Board’s decision ratifying the Building Inspector’s determination 

effectively rewrites the Zoning Ordinance without City Council or voter approval.  In so doing, 

the Board is usurping the power to enact changes to the Zoning Ordinance from the proper 

legislative authority of the City of Portsmouth, the Planning Board, and the voters themselves.    

Furthermore, the Board’s decision appears to permit a use accessory to a primary residence on 

another lot altogether.  The owners reside at 161 South Street, and the artist studio in question is 

located at 28 Blossom Street.  The Building Inspector’s decision, ratified expressly or implicitly 

by the Board on September 15, 2026, permits the linkage between a primary use and an 

accessory use on separately identified, assessed and taxed lots.  This baffling decision is contrary 

to the Zoning Ordinance and undermines the City’s zoning scheme altogether.   

F. This Appeal Restates and Reincorporates Each of the Arguments Made In Its Appeal of 

August 20, 2026. 

Attached hereto is the Appeal dated August 20, 2026.  Because the Board failed to address any 

of the merits arguments contained therein, the Appellants expressly incorporate and restate each 

argument attached hereto lest there be any suggestion of failure to preserve any issue or 

argument made herein or therein.    

III.  THE BOARD SHOULD GRANT REHEARING 

RSA 677:2 authorizes this Board to grant rehearing where, “in its opinion good reason therefor is 

stated in the motion.” Good reason exists here. The newly discovered evidence, together with the 

incompleteness of the hearing testimony regarding the Legal Department's knowledge and 

involvement, bears directly on the credibility of the account of this matter's origin presented to 

the Board, on the accessory-use ground raised in Appellants' original appeal, and on whether the 

Determination reflects a consistent and good-faith application of the Building Code or a shifting 

search for regulatory cover — the latter underscored by a Determination that specified detailed 

life-safety conditions before any inspection of the studio had ever taken place. And apart from 
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that evidence, the Board's own written decision confirms that its stated rationale did not reach the 

zoning-use grounds Appellants actually raised. Fundamental fairness, and the interest of this 

Board in deciding this matter on a complete and accurate record and in addressing the grounds 

actually presented, favor rehearing so that this evidence and these grounds may be considered. 

IV.  RELIEF REQUESTED 

WHEREFORE, Appellants respectfully request that the Board: 

a. Grant rehearing of its September 15, 2026 decision denying Appellants' appeal, 

for consideration of all issues raised herein or therein; 

b. Accept the Certified Record, attached as Exhibit A, as part of the record on 

rehearing; 

c. Upon rehearing, reconsider and reverse its September 15, 2026 decision in light of 

the newly discovered evidence and the merits arguments raised in the Appeal; and  

d. Grant such other and further relief as the Board deems just and proper. 

Appellants further state that, should this Motion be denied in whole or in part, Appellants intend 

to preserve all rights of appeal available under RSA 677:4, and file this Motion, in the 

alternative, for the purpose of exhausting the prerequisite to any such appeal. 

V.  EXHIBITS 

• Exhibit A — Certified Record, City of Portsmouth Building Department (certified 

September 2, 2026; produced to Appellants September 16, 2026) 

CERTIFICATE OF SERVICE 

Appellants hereby certify that a copy of this Motion has been filed with the Zoning Board of 

Adjustment, City of Portsmouth, and served upon the City of Portsmouth and all other parties of 

record, by the method(s) required by the Board's rules and RSA 677:2. 
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Respectfully submitted, 
 
Kathleen B. Logan and Kent A. Logan, Trustees 

Kathleen B. Logan Revocable Trust 
21 Blossom Street 
Portsmouth, NH 03801 
 
Susan E. Lassen, Trustee 

Lassen Family Revocable Trust 
34 Blossom Street 
Portsmouth, NH 03801 

 
Scott A. Lupkas 

33 Blossom Street 
Portsmouth, NH 03801 
 
Guy D. Spiers and Elizabeth R. Spiers, Trustees 
3A Trust 
241 South Street 
Portsmouth, NH 03801 
       
By their Attorneys, 
 
ORR & RENO, P.A. 
 
 
By:   _/s/ Jeremy D. Eggleton________________ 

Jeremy D. Eggleton, Esq. (NH Bar #18170) 
45 South Main Street 
P.O. Box 3550 
Concord, NH  03302-3550 
Phone:  603-224-2381 
Fax:  603-224-2318 
jeggleton@orr-reno.com 
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Tab Document / Record Description Record 
Page(s) 

1 Certification Page 1 

2 06/18/2026 — Cease and Desist Letter  

Sent from Inspections Director Shanti Wolph to Hannah and Paul 
Burke (The Burkes). The purpose of the letter was to ensure that the 
art studio was not being used as a dwelling unit.  

2-3 

3 06/19/2026 — Email from The Burkes 

Request for the appeal process.  

4 

4 06/22/2026 — Letter from Inspections Director  

Explanation of the appeal and next step process.  

5-6 

5 06/30/2026 — Email attachment from the Burkes  

This document explains why the appeal is requested and includes the 
Burkes’ letter describing the studio’s use over the past 50 years and 
most recently.  

7-8 

6 06/30/2026 — Email attachment from Inspections Director   

Acknowledgement of the most recent communication from the 
Burkes as well as providing some potential solutions. The letter 
included a request to meet at City Hall to discuss the different options. 
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7 07/10/2026 — Email from Inspections Director  

Email sent to the International Code Council requesting guidance on a 
code interpretation regarding the studio’s use. 

11-12 
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8 07/14/2026 — Email from Inspections Director Shanti Wolph 

The email informed the Burkes that a conversation had taken place 
with one of the ICC plan reviewers and included a meeting request. 

13 

9 07/23/2026 —Letter emailed to the Burkes  

The letter explained the code path as well as the requirements needed 
to allow the art studio to continue being used as described. 

14–17 

10 08/06/2026 — Supplemental Letter  

This letter provided clarification that the studio was not being re-
classified but simply identified to provide a path for life safety 
requirements.  

18-19 

11 Inspection Results dated 07/29/2026 

Initial inspection with the goal of ensuring certain life safety items 
were in place  

20 

12 Inspection Results dated 08/13/2026 

Inspection to confirm that certain life safety items had been 
completed 

21 
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