




MEMORANDUM

TO: Portsmouth Zoning Board of Adjustment (“ZBA”)
FROM: R. Timothy Phoenix, Esquire 

Monica F. Kieser, Esquire
DATE: February 19, 2025 (revised 2/28/2025)
RE: Harborside Property Management, LLC

92 Brewster Street, Tax Map 138, Lot 54
General Residence C Zone

Dear Chair Eldredge and Zoning Board Members: 

On behalf of Harborside Property Management, LLC through its Manager George Hails 

(“Hails”), we are pleased to submit this memorandum and attached exhibits in support of Hails’ 

request for zoning relief for consideration by the Zoning Board of Adjustment (“ZBA”) at its 

March 18, 2025 meeting.

I. EXHIBITS

A. Deeds.
B. Sanborn Fire Insurance Map 1920.
C. Plan of 92 & 96 Brewster Street by John Durgin August, 1940.
D. Plan Set – issued by Ross Engineering, LLC.
E. Architectural Plan Set – Art Form Architecture. 
F. Site Photographs. 

a. Satellite View
b. Street View

G. Tax Map 138. 

II. PROPERTY/PROJECT

92 Brewster Street is comprised of two historic lots since merged to a 2,884 square foot 

property with 52.33 feet of frontage with a curb cut width of 31.8 feet (“the Property”).  The 

Property contains a truly tiny, dated, one-bedroom home occupying a footprint of 334 square feet 

plus a 90 square feet porch.   The home is tucked into the northwest corner less than a foot from 

the north side lot line and 2.7 feet from the rear lot line, while the balance of the lot is used for 

parking.  The south side of the Property is burdened by a 6 foot wide right-of-way favoring lot 

52.   

Hails plans to remove the nonconforming home in favor of a newly constructed single-

family home with incorporated one-car garage and ADU (“the Project”).  The Project sites the 

home in a more conforming location, respects the easement, shrinks the curb cut, and 
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accommodates three off-street parking spaces.  The Project meets building coverage limits and 

provides more than twice the minimum required open space.  Relief is nonetheless required from 

yard requirements and, because the existing home is removed, staff has opined that the Project 

also needs relief for lot area, frontage, and lot area/dwelling until requirement.  

III. PURSUANT TO PORTSMOUTH ZONING ORDINANCE §10.311 AND §10.321, 
THE PROPOSED PROJECT REQUIRES NO VARIANCE FOR LOT SIZE & 
FRONTAGE

We disagree that relief from lot size and frontage should be required to reestablish a 

permitted single-family use on an existing lot with a single-family home.

Mary Caswell acquired an irregular shaped lot and building from the Mitrook family in 

1949.  The lot had 20 feet of frontage on Brewster Street.  In 1964, Caswell then acquired a 

second lot with 37 feet of frontage on Brewster from Mary Herlihy.  (Exhibit E).    The two lots, 

combined totaling 2,884 square feet, have been conveyed together since 1964 and have been 

treated by the City as one parcel for decades.  

PZO §10.311 provides:

Any lot that has less than the minimum lot area or street frontage 
required by this ordinance shall be considered to be 
nonconforming and no use or structure shall be established on such 
lot unless the Board of Adjustment has granted a variance from the 
applicable requirements of this ordinance.  (Emphasis added)

At the outset, from its plain wording, this section establishes that if a lot is nonconforming, it is 

permissible as a building lot without a variance for the nonconforming lot size provided 

variances for the use or structure are obtained.  To determine otherwise would render the 

underlined language “applicable requirements of this ordinance” meaningless, contrary to 

general principles of statutory interpretation.  Here, the residential use pre-dates zoning and is 

not changing.  Additionally, the Project proposed does seek the necessary relief from rear and 

side yard requirements to accommodate the proposed structure.   

The above interpretation is further buttressed by§10.320 Nonconforming Buildings and 

Structures, specifically §10.321, which provides:

A lawful nonconforming building or structure may continue and be 
maintained or repaired, but may not be extended, reconstructed or 
enlarged unless such extension, reconstruction or enlargement 
conforms to all the regulations of the district in which it is located.
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In the instant case, we have a presently nonconforming building which will be removed and 

reconstructed with a new building.  The new home will more nearly conform with the Ordinance 

requirements and, with the requested relief for yard setbacks, meets §10.321.  

Lastly, RSA 674:19 provides that 

an ordinance….shall not apply to existing structures or to the 
existing use of any building. It shall apply to any alteration of a 
building for use for a purpose or in a manner which is substantially 
different from the use to which it was put before alteration.  

Coupled with the language of §10.311 and §10.321 above, it is clear that a lot established 

with a residential use before zoning may continue to support structures as long as those 

structures comply with §10.321, receive a variance pursuant to section §10.311 and are not put to 

a substantially different use.  

In an abundance of caution, Smith requests all variances below. 1

IV. RELIEF REQUIRED:

Ordinance Section Required Existing Proposed

PZO Table §10.521
Dimensional Standards

• Lot Area

• Frontage

• Lot Area/Dwelling Unit

• Side Yard

• Rear Yard

3,500 s.f.

70 ft.

3,500 s.f./dwelling unit

10’ side yard

20’ rear yard

2,884 s.f.

52.33’

2,884 s.f./dwelling unit

0.9’ overhang/2.7’ wall

2.7’ overhang/3.2’ wall

2,884 s.f.

52.33’

2,884 s.f./dwelling unit2

9.4’/9.7 overhang

9.3’ overhang/10.3 wall

V. OTHER PEMITS REQUIRED

• Building Permit
• DPW Approval of driveway

1 If the variance is granted, this argument will be withdrawn upon expiration of the 30 days appeal period. 
2 Accessory Dwelling Unit does not require additional relief from frontage, lot area, or lot area/dwelling unit than a 
single-family home in the same zone.
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VI. VARIANCE REQUIREMENTS  

1. The variances will not be contrary to the public interest.
2. The spirit of the ordinance is observed.

The first step in the ZBA’s analysis is to determine whether granting a variance is not 

contrary to the public interest and is consistent with the spirit and intent of the ordinance, 

considered together pursuant to Malachy Glen Associates, Inc. v. Town of Chichester, 155 N.H. 

102 (2007) and its progeny.  Upon examination, it must be determined whether granting a 

variance “would unduly and to a marked degree conflict with the ordinance such that it violates 

the ordinance’s basic zoning objectives.”  Id.  “Mere conflict with the zoning ordinance is not 

enough.”  Id. 

The Portsmouth Zoning Ordinance (PZO§10.121) was enacted for the general purpose of 

promoting the health, safety, and welfare in accordance with the Master plan by regulating:

1. The use of land, buildings and structures for business, industrial, residential and other 
purposes – The Project establishes a permitted use on an undersized lot of record. 

2. The intensity of land use, including lot sizes, building coverage, building height and bulk, 
yards and open space – A substandard tiny home is replaced with a modern single-family 
home compliant with height and building coverage limits and affords double the 
minimum required open space.  

3. The design of facilities for vehicular access, circulation, parking and loading – The 
Project provides three compliant parking spaces.  One in the garage and two tandem spots 
next to the home.

4. The impacts on properties of outdoor lighting, noise, vibration, stormwater runoff and 
flooding – The uses proposed are permitted and compatible with the neighborhood.  The 
Project does not undermine these purposes. 

5. The preservation and enhancement of the visual environment – The Project replaces a 
dated home with a new code-compliant home similar to other 
redevelopment/improvement in the neighborhood.  

6. The preservation of historic districts buildings and structures of historic or architectural 
interest – The Property and the existing structure to be removed is not in the historic 
district and is of no known historic or architectural interest. 

7. The protection of natural resources, including groundwater, surface water, wetlands, 
wildlife habitat and air quality – The property will be served by municipal water and 
sewer.  There are no wetlands in the area, accordingly these purposes are served by 
granting the variances. 

Variances are required because the Property is small and narrow.  The permitted single-

family home proposed complies with building coverage and height restrictions while maintaining 

generous open space and improving the rear and north side yard setback.  Relief is only required 

to establish the use on a nonconforming lot of record and to permit the home in the rear yard 
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setback and very slightly in the north side yard setback.  Granting the variances on these facts 

does not “in a marked degree conflict with the ordinance such that it violates the ordinance’s 

basic zoning objectives.” Malachy Glen, supra, which also held:

One way to ascertain whether granting the variance would violate 
basic zoning objectives is to examine whether it would alter the 
essential character of the locality…. . Another approach to 
[determine] whether granting the variance violates basic zoning 
objectives is to examine whether granting the variance would 
threaten the public health, safety or welfare.  (emphasis added) 

The Project is compatible with the density of the other lots in the area and reestablishes 

the same single-family use on a nonconforming lot of record while beautifying the lot, improving 

side and rear yard setbacks and accommodating required parking.  Accordingly, granting the 

addition will neither “alter the essential character of the locality nor threaten the public health, 

safety or welfare.” 

3. Substantial justice will be done by granting the variance.  

If “there is no benefit to the public that would outweigh the hardship to the applicant” this 

factor is satisfied.  Harborside Associates, L.P. v. Parade Residence Hotel, L.L.C, 162 N.H. 508 

(2011).  That is, “any loss to the [applicant] that is not outweighed by a gain to the general public 

is an injustice.”  Malachy Glen, supra at 109.  

Hails is constitutionally entitled to the use of the lot as he sees fit; including 

redevelopment for a permitted single-family home with an incorporated garage and ADU subject 

only to the effect of the home on the dimensional requirements.   “The right to use and enjoy 

one's property is a fundamental right protected by both the State and Federal Constitutions.” 

N.H. CONST. pt. I, arts.  2, 12; U.S. CONST. amends.  V, XIV; Town of Chesterfield v. Brooks, 

126 N.H. 64 (1985) at 68.  Part I, Article 12 of the New Hampshire Constitution provides in part 

that “no part of a man's property shall be taken from him, or applied to public uses, without his 

own consent, or that of the representative body of the people.”  Thus, our State Constitutional 

protections limit the police power of the State and its municipalities in their regulation of the use 

of property.  L. Grossman & Sons, Inc. v. Town of Gilford, 118 N.H. 480, 482 (1978).   

“Property” in the constitutional sense has been interpreted to mean not the tangible property 
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itself, but rather the right to possess, use, enjoy and dispose of it.  Burrows v. City of Keene, 121 

N.H. 590, 597 (1981).  (emphasis added).   

The Supreme Court has also held that zoning ordinances must be reasonable, not arbitrary 

and must rest upon some ground of difference having fair and substantial relation to the object of 

the regulation.  Simplex Technologies, Inc. v. Town of Newington, 145 N.H. 727, 731 (2001); 

Chesterfield at 69.   

Granting the requested variance allows for tasteful redevelopment of a dated, tiny, single-

family home on an existing 2,884 square foot lot of record in a manner consistent with the lot 

sizes in the surrounding area.  There is absolutely no harm to any neighbor or the general public 

from granting variances.  It follows that there is no benefit to the public from denial.  

Conversely, Hails will be greatly harmed by denial as he will lose the opportunity to reasonably 

redevelop the Property with permitted use significantly improving existing conditions.  

Accordingly, there is no benefit to the public from granting the variance that outweighs the harm 

to the owner from denial.  

4. Granting the variance will not diminish surrounding property values.  

The Project improves Property with a new code-compliant single-family home with 

incorporated ADU accommodating all required parking.  The redevelopment is consistent with 

the density and yard setbacks of the surrounding area.  Under these circumstances, granting 

variances will not diminish surrounding property values.

5. Denial of the variances results in an unnecessary hardship. 

a. Special conditions distinguish the property from others in the area. 

The Property is small, shallow, narrow, and encumbered by an access easement in favor 

of the rear abutter.  The Property also exists in a densely developed area of the City with 

numerous other nonconforming lots developed with single family homes or duplexes located in 

rear or side yard setbacks.  The Property’s size, width, easement, and location among other 

densely developed residential parcels combine to create special conditions.

b. No fair and substantial relationship exists between the general public purposes of 
the ordinance and its specific application in this instance. 

Density requirements and yard requirements exist to prevent overcrowding and to ensure 

adequate air, light, space, and separation between neighbors.  The Project replaces a dated tiny 

home with a modern, permitted single-family home with ADU, accommodating required off 
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Dear Builders and Home Buyers,

In addition to our Terms and Conditions (the "Terms", available
on ArtformHomePlans.com), please be aware of the following:
As defined in the Terms, this is a Design Drawing and may not
yet have Construction Drawings (CDs) or the CDs may not
reflect design changes.  During the conversion of a Design
Drawing to Construction Drawings, changes may be necessary
including, but not limited to, dimensional changes or changes
to the framing and structural supports. 

We require that our designs be built substantially as shown in
the Drawings. Markups agreed to by Builder and Home Buyer
must still be approved by Artform, and may require additional
changes, such as structural updates. While we attempt to
accommodate requested changes where possible and
reasonable, including considerations of design integrity, any
and all changes to Drawings must be approved in writing by
Artform. It is recommended that you have your Design
Drawings updated by Artform prior to attaching any Drawing to
any builder agreement. Artform shall not be responsible for the
misuse of or unauthorized alterations to any of its Drawings.

To maintain design integrity, we pay particular attention to
features on the front facade, including but not limited to door
surrounds, window casings, finished porch column sizes, and
roof friezes. While we may allow builders to add their own
flare to aesthetic elements, we don't allow our designs to be
stripped of critical details. Any such alterations require the
express written consent of Artform.

Increasing or decreasing ceiling heights requires
adjustments to window sizes and other exterior elements.

We are not responsible for typographical errors.  Home Buyer
shall give thoughtful consideration to all drawings and
documents provided to them and shall be solely responsible for
ensuring that they understand features in the home that are
important to them.
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Tax Map
Portsmouth, New Hampshire

2024

  This map is for assessment purposes only.  It
is not intended for legal description or conveyance.
  Parcels are mapped as of April 1.
  Building footprints are 2006 data and may not
represent current structures.
  Streets appearing on this map may be paper
(unbuilt) streets.
  Lot numbers take precedence over address
numbers.  Address numbers shown on this map
may not  represent posted or legal addresses.
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