
Findings of Fact | Earth Products Removal or Placement Permit 
City of Portsmouth Planning Board 

Date: November 19, 2026 

Property Address:1-15 Congress Street 
Application #:LU-26-145 

Decision:    Approve  Deny  Approve with Conditions

Findings of Fact:   
Per RSA 676:3, I: The local land use board shall issue a final written decision which either approves or 

disapproves an application for a local permit and make a copy of the decision available to the 

applicant. The decision shall include specific written findings of fact that support the decision. Failure 

of the board to make specific written findings of fact supporting a disapproval shall be grounds for 

automatic reversal and remand by the superior court upon appeal, in accordance with the time 

periods set forth in RSA 677:5 or RSA 677:15, unless the court determines that there are other factors 

warranting the disapproval. If the application is not approved, the board shall provide the applicant 

with written reasons for the disapproval. If the application is approved with conditions, the board shall 

include in the written decision a detailed description of the all conditions necessary to obtain final 

approval. 

Earth Products Removal or Placement Permit 
10.1022 An application for a permit for earth products removal or placement shall be submitted to 

the Planning Board.  

Earth Products Removal or 

Placement Permit 10.1023 

Requirements 

Finding 
(Meets 

Criteria/Requirement) 

Supporting Information 

1 10.1023.10 The application is 

complete and provides 

sufficient information upon 

which to base an action. 

Meets 

Does Not Meet 

The application included a Cover Letter 

listing the submission items and 

compliance with the requirements. 

2 10.1023.20 The proposed earth 

products removal or 

placement activity will not 

result in any hazard to the 

public or to adjacent 

properties.  

Meets 

Does Not Meet

The removal is part of a change in grade 

to facilitate public access. Removal will 

be performed in a safe manner keeping 

in mind the proximity to existing building 

infrastructure.  

3 10.1023.30  The proposed earth 

products removal or 

placement activity will not 

create a safety hazard due to 

traffic or other cause.   

Meets 

Does Not Meet

The project area will be fenced from any 

public access and is in an easily secured 

area. The plan includes safe routes for 

trucking material from the site. 
DRAFT



 

 

 Earth Products Removal or 

Placement Permit 10.1023 

Requirements  

Finding 
(Meets 

Criteria/Requirement) 

Supporting Information 

4 10.1023.40  The proposed earth 

products removal or 

placement activity will not 

result in a reduction in property 

values or a change in the 

character of a residential 

neighborhood.  

 

Meets  

 

Does Not Meet 

The removal is part of the approved new 

construction project which brings added 

value to the area. The character of the 

alleyway is improved with the changing 

of grades and the addition of pedestrian 

access. 

6 Other Board Findings:  

 
 

 

 

 

7 Additional Conditions of Approval: 

 
 

 

DRAFT
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28 October 2026 

Rick Chellman, Planning Board Chair 
City of Portsmouth 
1 Junkins Avenue 
Portsmouth, NH 03801 

RE: Earth Products Removal Approval at 1-15 Congress Street, Newberry Way Improvements 

Dear Mr. Chellman and Planning Board Members: 

On behalf of One Market Square LLC, we are pleased to submit the completed attached 
application in accordance with Section 10.1020 for Earth Products Removal and Placement for 
the above-mentioned project and request that we be placed on the agenda for your November 
19, 2026, Planning Board Meeting. The property is shown on the City of Portsmouth Assessors Map 
117 as Lot 14 (Merged). The project is located at 1-15 Congress Street, with frontage on High 
Street and Fleet Street, and is within the City of Portsmouth Character District 4 (CD4) and 
Character District 5 (CD5) Zoning Districts. The site is currently mostly developed with existing 
buildings and a surface parking lot. The proposal presented herein involves the excavation of 
Newberry Way and the existing parking lot to determine appropriate elevations to allow a more 
pedestrian friendly corridor design. 

Project Overview 

The project is intended to remove and dispose excess fill within Newberry Way and the existing 
parking lot (thereby not creating any retaining walls or guards and railings between parking and 
Newberry Way), on Map 117 as Lot 14, between Fleet Street and High Street to reach maximum 
depth of refusal or top of adjacent building footings, whichever is reached first, in order to collect 
elevation data to inform the future project design of a pedestrian friendly corridor. The applicant 
hired Severino Trucking, Co. to perform borings and test pits along Newberry Way and log depth 
to bedrock. Based on our understanding of the High Hanover Parking garage footings from the 
1999 Expansion Plans and the depth to bedrock data collected, we developed a proposed plan 
and profile to provide a gradual 1% slope from High Street to approximately the southeast corner 
of 175 Fleet Street (Gilley’s). The existing retaining wall at the southeast corner of 175 Fleet Street 
will be removed and graded as a 3:1 slope down to Fleet Street with an intermediate 7-ft wide 
bench halfway down. Establishing these grades through excavation and mechanical removal of 
ledge will provide the City, Eversource, and the applicant with critical  information to allow the 
final design of the pedestrian walkway, above grade transformers and subterranean 
improvements.    
 
Zoning Ordinance Section 10.1020 Conformance 
This letter addresses this application’s conformance to the Ordinance requirements, criteria for 
approval, conditions of approval, and performance standards by providing the requirements in 
underlined text and our response in bold text.  
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10.1022 Application Requirements 

10.1022.10 An application for a permit for earth products removal or placement shall be 
submitted to the Planning Board in a form specified by the Board. The application is 
submitted to the Planning Board as a Land Use Permit, per email instructions from the 
Assistant Planning Director, and we specify above that we are submitting as an Earth 
Products Removal and Placement application under Section 10.1020. 

10.1022.20 The application shall be accompanied by a plan of land, prepared and 
stamped by a registered land surveyor or civil engineer, showing the following information 
for the property where the proposed removal or placement of materials is to take place 
and for all land located within 100 feet of the property: (a) property lines; (b) vegetative 
cover; (c) all man-made features; (d) existing topography by 4-foot contour intervals; (e) 
proposed temporary and permanent drainage; (f) proposed topography at 2-foot 
contours upon completion of the excavation project. This required information is shown 
on Sheets V101 and V102 and the plan has been prepared and stamped by a 
licensed land surveyor. The other sheets in the set have been prepared and stamped 
by a licensed civil engineer.  

10.1022.30 The estimated quantity of material to be removed or placed and topsoil to 
be stripped, stockpiled and replaced shall be determined by average end area 
methods or as approved by the Department of Public Works. The project involves 
approximately 1,275 cubic yards of cut material quantified using average end area 
cut/fill quantity calculations. 

10.1023 Criteria for Approval; The Planning Board shall grant a permit for earth products removal 
or placement only if a majority of the Board finds that the application complies with all of the 
following criteria: 

10.1023.10 The application is complete and provides sufficient information upon which 
to base an action; and 

10.1023.20 The proposed earth products removal or placement activity will not result in 
any hazard to the public or to adjacent properties; and 

0.1023.30 The proposed earth products removal or placement activity will not create 
a safety hazard due to traffic or other cause; and  

10.1023.40 The proposed earth products removal or placement activity will not result in 
a reduction in property values or a change in the character of a residential 
neighborhood.  

We submit that this project meets all of the above criteria. The project area will be closed 
to the public during the earth excavation activities and will be stabilized to a similar paved 
condition at the completion of the work. Excavation of materials close to adjacent 
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properties will be performed with caution as to not impact adjacent buildings and 
associated foundations. The plan is to carefully remove overburden and get to an 
understanding of the safe elevations so as not to impact adjacent buildings. Property and 
community values will be greatly enhanced by the creation of a safe pedestrian corridor. 

10.1024 Conditions of Approval 

10.1024.10 A permit for earth products removal or placement shall specify conditions 
pertaining to: 

(a) Control of drainage so as to prevent any adverse impact on adjoining 
parcels during and after work; The Plan called for maintaining and protecting 
the existing trench drain in Newberry Way at its intersection with High Street 
during and after construction. Drainage flows to Fleet Street and High Street 
from the project area are anticipated to match the current conditions and not 
worsen the existing drainage conditions within the project vicinity or on 
adjoining parcels. Drainage updates by the City on Fleet Street will accept the 
drainage flow. 

(b) Disposition of boulders, vegetation, stumps and other debris including 
unused material and any structures used in connection with the operations; The 
plan is to remove and dispose of excavated material to achieve proposed 
grades. Site elements called out for removal and disposal within the excavation 
area will also be removed from the site. 

(c) The construction of necessary fencing to protect against hazards; 
Construction fencing to restrict pedestrian access will also be utilized on site. 
The applicant will work with building management to restrict unsafe egresses 
along Newberry Way as a result of the earth product removal project. The plan 
identifies erosion control barriers, which shall be adjusted as needed 
throughout the project based on the expanded disturbance of the site. 

(d) Vegetation to remain as a visual barrier; No existing vegetation will be 
removed. Proposed site condition does not require visual barrier as it will be 
stabilized with pavement and appear similar to the existing condition, but at a 
lower grade.  
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(e) Hours of operation; The work will occur during normal work hours as 
regulated for all commercial project in the Portsmouth Codes and Ordinances. 
If weekend work is required, the Applicant will make any such request in writing 
by Wednesday preceding the weekend requested and such requests shall be 
delivered to the Building Inspector. The Applicant acknowledges and agrees 
that the hours of construction include but are not limited to starting construction 
equipment and deliveries.  

(f) Routes for transportation of materials and method of transportation so as to 
minimize impact on surrounding parcels; Construction vehicles will turn down 
High Street from Congress to access the site and exit down Ladd Street to 
Market Street. Truck staging will occur on Market Street outside of downtown 
area and along delivery route, as needed, to minimize impacts on local traffic. 
The Applicant shall work with the Contractor to maintain local traffic to and 
from the affected businesses adjacent to the project.  During demolition, truck 
traffic will continue to use Congress Street for delivery and departure.  Should 
the Contractor need to interrupt traffic for extended construction needs, the 
Contractor and/or Owner will advise the City of this need and obtain approval 
from the Municipal Contact and the Director of Public Works (427-1530) and 
obtain a flagging permit, using certified flaggers to accomplish the maneuver.   

(g) Setbacks of the proposed removal from public rights of way and property 
lines shall be specified; The excavation work shall be maintained within the 
property boundary of Map Lot 14. The intent of the project is to lower the grade 
within Newberry Way from building face to building face along the existing 
alleyway to achieve the mutual goal of the stakeholders and provide a 
pedestrian friendly corridor, as such no setbacks have been identified. No work 
in a public right of way is proposed. 

(h) The finished level and grading; and Proposed grades are noted on the plan 
sheet C102. These grades are subject to field adjustment. 

(i) The placing of topsoil for purposes of seeding and planting to prevent 
erosion or dust. The Newberry Way portion of the site will be stabilized with 
pavement to match the existing conditions. The slope down to Fleet Street shall 
be temporarily stabilized with concrete block matting. 
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10.1024.20 A permit for earth products removal, except in a stone quarry, shall specify 
the following additional conditions for restoring the site upon completion of 
excavation:  

(a) The finished slope shall not exceed a grade of 1 foot vertical distance for 
each 2 feet of horizontal distance unless stabilized in a manner approved by 
the Planning Board, which may include the use of rip rap or retaining walls. The 
proposed slope requirements are set up for gravel pits and are not applicable 
to this application. 

(b) Topsoil shall be placed on finished slopes to a depth of at least 6 inches and 
shall be seeded and planted with materials approved by the Planning Board 
and the Conservation Commission. The site will be stabilized with pavement to 
match the existing conditions. We request that the Planning Board make this a 
condition of approval and not set the security amount. 

10.1024.30 A permit for earth products removal or placement shall require the 
provision of a security in a form and amount approved by the Planning Board, 
sufficient to guarantee completion of the work in accordance with the conditions in 
10.1024.10 and 10.1024.20. The Applicant shall work with the Department of Public 
Works to meet this requirement. We request that the Planning Board make this a 
condition of approval and not set the security amount.  

10.1026 Expansion of Pre-Existing Earth Products Removal Activities  

Where an earth products removal operation legally existed on a lot prior to December 18, 1995, 
the extension of such activity beyond the required yards of the lot, or onto an adjacent lot in the 
same ownership, shall require a permit under this section and shall not be considered an 
extension of a nonconforming use. This is not applicable to the project site.  

 
The following plans are included in our submission: 
 

 Cover Sheet – This shows the Development Team, Legend, Site Location, and Site Zoning.  
 Standard Boundary Survey & Existing Conditions Plan V101 & V102– These plans shows the 

existing property boundary and the site conditions in detail.  
 Demolition Plan C101 – This plan shows site preparation work to remove and dispose of 

existing site elements prior to start of excavation. 
 Excavation Plan and Profile C102– This plan shows the proposed grades for the corridor 

after excavation based on boring and test pit data performed by Severino Trucking, Co.   
 Erosion Control & Stabilization Plan C103– This plan shows the location of temporary erosion 

controls during excavation and temporary stabilization practices once excavation is 
complete and data is collected to further the projects final design.  
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 Detail Plan C501 & C502 – This plans shows proposed erosion control and site restoration 
details. 

Also attached to this submission is additional material to aid in the review of the application: 

 Phase 1 Logistics Plan – 175 Fleet Street, Newberry Way Grade Change & Gilley’s 
Improvements   

The removal of the overburden soils and ledge above footings of the existing adjacent buildings 
will not undermine either building and therefore no third-party inspection or pre-designs are 
needed. Once a final design is arrived at then we will come back to the Planning Board for 
approval and any appropriate conditions based on the final design.  

If any additional information is required please let me know. We look forward to Planning Board 
review of this submission and look forward to an in-person presentation at your meeting. Earth 
Product Removal approval is hereby requested. 

Sincerely, 

  

Amy Johnson, PE 
Southern Maine & New Hampshire Land Development Manager 
 
P:\NH\5010156-McNabb_Properties\3406-Congress St., Portsmouth-JRC\2025 Site Plan\03-
WIP_Files\Application\Portsmouth Earth Products\1-15 Congress Newberry Way Earth Products Cover Letter 10-28-
2026.docx 
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28 October 2026 

Rick Chellman, Planning Board Chair 
City of Portsmouth 
1 Junkins Avenue 
Portsmouth, NH 03801 

RE: Checklist for Earth Products Removal Approval at 1-15 Congress Street, Newberry Way 
Improvements 

Dear Mr. Chellman and Planning Board Members: 

On behalf of One Market Square LLC, we submit that the usual Checklist is not a part of an 
application for Earth Products Removal and Placement . In the alternative, please refer to the 
information supplied in the Application Cover Letter. 
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