
THE STATE OF NEW HAMPSHIRE

ZONING BOARD OF ADJUSTMENT
OF THE CITY OF PORTSMOUTH

In re Application of Stone Creek Realty, LLC,
CPI Management, LLC, and Boston & Maine
Corporation regarding the property located at

53 Green Street

OBJECTION TO STONE CREEK REALTY’S
MOTION TO RECONSIDER ZBA’s DECISION
ON APPELLANTS’ MOTION FOR REHEARING

The appellants in the above-referenced matter hereby object

to Stone Creek Realty’s Motion to Reconsider ZBA’s Decision on

Appellants’ Motion for Rehearing.  As grounds for their objec-

tion, the appellants state the following:

I. ZBA Member Rossi had sufficiently familiarized himself
with the record to be entitled to vote.               

The developers have correctly stated the standard by which

it is to be determined whether a ZBA member who did not partici-

pate in the Board’s original decision on a land use application

may vote on the disappointed party’s motion for rehearing:  The

new ZBA member may vote on the motion for rehearing if he has

familiarized himself with the record to a sufficient extent that

he is able to understand the issue(s).  Auger v. Town of Straf-

ford, 156 N.H. 64, 68-69, 931 A.2d 1213, 1217-18 (2007); Appeal



of Seacoast Anti-Pollution League, 125 N.H. 708, 715-16, 490 A.2d

1329, 1335-36 (1984); Appeal of Alton School District, 140 N.H.

303, 313-14, 666 A.2d 937, 944 (1995).  See also New Hampshire

Municipal Association’s February 2008 advisory, quoted by the

developers in their motion.

Contrary to the developers’ contention, however, ZBA member

Thomas Rossi did indeed meet this standard.  His remarks at the

December 21, 2021 meeting of this Board amply demonstrated that

he had familiarized himself with the record to a sufficient ex-

tent that he well understood the issues, and accordingly the

developers’ present motion for reconsideration must be denied. 

Though they have correctly stated the legal standard, the devel-

opers have reached the wrong conclusion on the facts.

Initially, it must be noted that the developers’ present

motion is a prime example of the proverbial tempest in a teapot. 

If ZBA member Rossi had not familiarized himself with the record

to a sufficient extent to meet with the developers’ liking as of

the time that he voted to grant the appellants’ motion for re-

hearing at this Board’s December 21, 2021 meeting, the appellants

are willing to lay steep odds that he will have done so by the

time that this Board entertains the developers’ motion for re-

consideration at its upcoming, January 18, 2022 meeting.  There-

fore, the issue will soon be moot.

Far more importantly, it is clear from Mr. Rossi’s brief

remarks at the December 21, 2021 hearing that he was well
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familiar with the issues.  On his own initiative, he noted that

his review of the record had revealed to him that the zoning map

had been drafted in such a fashion that the 100' wetlands buffer

zone was specifically excluded from the overlay district.  Fur-

ther, it was clear that he appreciated the significance of that

fact:  How can the Zoning Ordinance’s provisions relating to

overlay districts be deemed to take precedence over the conflict-

ing provisions of the wetlands protection sections of the Zoning

Ordinance, if the overlay district does not even encompass, nor

even overlap, the wetlands buffer zone?  This was a non-obvious

circumstance that only a close reading of the zoning map would

have divulged, and which he obviously conducted.  It is clear

that he understood the issues, and his remarks further suggested

that he believed that that particular aspect of this Board’s

October 19, 2021 decision--allowing the overlay district to trump

the 100' wetlands buffer--may have been erroneous.  The latter

circumstance, too, is justification for a rehearing.

It is apparently the developers’ position that Mr. Rossi was

required to watch the entire, two-hour YouTube video recording of

the hearing on the citizen opponents’ appeal at this Board’s

October 19, 2021 meeting in order for him to be sufficiently

familiar with the proceedings to participate in the consideration

of, and to vote on, the appellants’ motion for rehearing.  How-

ever, this has never been required.  In the past, it has been

commonplace for members of this Board who may have been absent
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from meetings at which particular applications were originally

entertained, to vote on motions for rehearing thereon based

solely on their review of the meeting minutes of those earlier

meetings.  Longtime ZBA Chairman Charles LeBlanc, for one, had no

qualms about relying on the written meeting minutes of earlier

meetings from which he had been absent, in order to familiarize

himself with the events that had transpired at those meetings and

to familiarize himself with the issues, and he did note hesitate

to vote on motions for rehearing of this Board’s decisions of

those meetings.  Watching the entire video of a prior hearing,

especially a lengthy one, has never been required.

II. A tie vote on a motion for rehearing is treated as a
granting of that motion under the Board of Adjustment’s
Rules and Regulations.                                 

The developers’ complaint that this Board erred in granting

a rehearing on the basis of a 3-3 tie vote is meritless.  Regard-

less of whatever may be required in the case of the granting or a

denial of a variance, a special exception, or an appeal, the rule

governing motions for rehearing is clear:  a tie vote on the

motion is treated as a granting of that motion, as long as there

were at least three affirmative votes in favor of the motion. 

Part VI, Rule 5, of the Zoning Board of Adjustment Rules pro-

vides:

Granting a request for a rehearing of a
Variance or Special Exception requires a
majority vote of members present and voting
or in the case of a tie vote three (3) affir-
mative votes shall be required.
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In this case, there was a 3-3 tie vote on both the motion to

deny the appellants’ request for rehearing and the motion to

grant it, and the motion to grant it garnered three affirmative

votes.  Therefore, the motion for rehearing is to be granted.

The developers’ attempt to rewrite the unambiguous language

of this rule through legalistic acrobatics is unavailing.  First

of all, Rules VI(5) and -(6) are the only rules in the Zoning

Board of Adjustment Rules and Regulations which address, or even

mention, the subjects of tie votes and motions for rehearing.  It

is merely logical that in the absence of any language which

carves out an exception for administrative appeals, the same

rules of procedure should apply to motions for rehearing on

appeals and motions for rehearing on the granting or denial of

variances and special exceptions.  Secondly, it would be a pro-

found leap of logic to suppose, as the developers argue, that the

draftmen of this rule (presumably, members of the Planning De-

partment) intentionally meant to exclude administrative appeals

from the above procedure (i.e., that a tie vote on a motion for

rehearing results in a granting of that motion) by failing to

specifically mention them.  True, Rule VI(5) specifically men-

tions only variances and special exceptions; but on the other

hand, variances and special exceptions make up the bulk of this

Board’s business.  By contrast, administrative appeals from

Planning Department members’ decisions are relatively infrequent;
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and, at least until recently, appeals of Planning Board decisions

to the Board of Adjustment have been exceptionally rare.

For all of these reasons, it would be illogical to assume

that by their mere silence on the issue the drafters of the ZBA’s

Rules and Regulations meant to intentionally exclude administra-

tive appeals of Planning Board decisions from the rule’s provi-

ions regarding tie votes on motions for rehearing.  It is sig-

nificant that Principal Planner Peter Stith, who is probably as

authoritative a source as any on the subject, raised the issue on

his own initiative during the December 21, 2021 hearing and

volunteered that Rule VI(5) does, indeed, apply to motions for

rehearing on appeals from Planning Board decisions.

The developers’ reliance on the principles of statutory

construction are similarly unavailing and inapposite, for the

process for drafting New Hampshire state statutes is far more

rigorous, detailed, and comprehensive than that for drafting

local rules of land use board procedure.  In the typical case a

legislative bill, once it is introduced, is referred to committee

for study and public input and for “wordsmithing” of the lan-

guage.  On any important bill (and quite a few of the relatively

unimportant ones) there will be at least one public hearing, and

there will also be legislative debate on its language and con-

tent (or at least the opportunity for same) before it is passed. 

By contrast, the drafting of local rules of land use board pro-

cedure is typically done entirely by the Planning Department,
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perhaps with substantive input from the land use board itself,

and in the ordinary case the board simply approves the final

package of rules with little or no debate.  Far less time,

effort, and effort goes into the drafting such rules than in the

drafting of state statutes.

For that reason, it would be a mistake to infer that by

omitting reference to administrative appeals from Rule VI(5), the

Planning Department and the other relevant local bodies specific-

ally intended to exclude such appeals from the rule that a tie

vote on a motion for rehearing results in the granting of that

motion.  More likely, its omission was a mere oversight on the

part of the draftsmen in the Planning Department, or perhaps they

never even gave the matter any thought.  In any event, there is

no logical basis for differentiating motions for rehearing on

administrative appeals and motions for rehearing on the granting

or denial of variances and special exceptions.  They should all

be treated the same, and the language of Rule VI(5) itself sug-

gests as much.  The fact that Principal Planner Peter Stith

agrees with this interpretation, and in fact volunteered it on

his own initiative at the December 21, 2021 meeting, constitutes

considerable support for that interpretation.  The developers’

motion is meritless.

III.  “Unlawful or Unreasonable” is the Wrong Standard.

In their motion for reconsideration the developers next

argue that this Board could not have granted, and was obligated
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to deny, the appellants’ motion for rehearing because there was

no showing by the appellants or finding by this Board that its

prior decision was “unlawful or unreasonable”.  At the land use

board level, however, “unlawful or unreasonable” is the wrong

test.  The “unlawful or unreasonable” standard is the one which

is to be observed by the Superior Court when entertaining an

appeal of a land use board’s decision.  The standard which the

ZBA employs when it entertains an appeal of the decision of a

code official or another land use board is much lower.

It is to be borne in mind that the fundamental, underlying,

philosophical purpose of motions for rehearing is to give the

land use board one last chance to correct its own mistakes before

burdening the courts’ dockets with appeals.  15 Peter J. Lough-

lin, New Hampshire Practice:  Land Use Planning and Zoning

§ 21.19 (4th ed. 2010).  It is for that reason that motions for

rehearing are mandatory before taking an appeal to the Superior

Court.  Id.  If the complaining party fails to file a timely

motion for rehearing in the ZBA and to have it acted-upon before

taking his appeal to the Superior Court, the court will lack

jurisdiction, and his appeal will be dismissed.  Id.  In light of

this underlying purpose, if follows that if, on reconsideration,

a board believes that it previously committed an error which

might have affected the outcome, no matter how slight, a rehear-

ing should be granted.  Id.  “Unlawful or unreasonable” is simply

not the test.
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IV.  New Grounds and New Evidence

In addition to the reasons mentioned in the discussion

above, new and additional grounds exist for the appellants’

request for rehearing, of which the appellants were not aware and

could not reasonably have been aware as of the time that they

originally filed their motion for rehearing.  Those grounds are: 

(1) On its own initiative, the Conservation Law Foundation, a

well-known and reputable nonprofit organization dedicated to

preservation of the environment in New Hampshire, has issued a

letter dated December 23, 2021 asserting that the Planning Board,

and particularly its then-chairman, completely misconstrued the

remarks of one of its (the CLF’s) representatives when she spoke

at a public hearing concerning one of the adjoining, related

projects that is being proposed by these same developers for con-

struction on the North Mill Pond, and that the chairman and the

Planning Board used that erroneous interpretation as one of the

bases for granting approval to both the other project and the one

at 53 Green Street which is the subject of the present appeal.1 

(2)  An ineligible member of the Planning Board participated in

the decision to grant site plan approval to the developers of the

subject project at 53 Green Street and voted to grant such ap-

proval.  Under the teachings of the New Hampshire Supreme Court’s

decision in Winslow v. Town of Holderness Planning Bd., 125 N.H.

1.  A copy of the letter is appended hereto as Attachment A.
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262, 480 A.2d 114 (1984), the Planning Board’s decision is

therefore void.2

A.  Misinterpretation of CLF’s Presentation

A copy of the Conservation Law Foundation’s letter of Decem-

ber 23, 2021 to the Planning Board’s then-chairman and members,

signed by two of that organization’s officers, is appended hereto

as Attachment A and is self-explanatory.  In that letter, the CLF

observed that one of the letter’s authors, Melissa Paly, had

appeared and spoken at the Portsmouth Planning Board’s April 15,

2021 hearing on the 105 Bartlett Street project, in order to

favor the Planning Board with her opinion and expertise.  In her

presentation, she had praised the developers’ stormwater run-off

plan but otherwise condemned the notion of encroaching upon the

100' wetlands buffer.  In their letter the authors complain that

during the ensuing deliberations, then-Chairman Dexter Legg and

certain other members of the Planning Board had cherry-picked Ms.

2.  The culprit member’s ineligibility to sit on the Planning
Board was first brought to the public’s attention by another member of
the Planning Board itself, Rick Chellman, at that board’s December 16,
2021 meeting, after the appellants had already filed their motion for
rehearing in this matter and before they were otherwise aware of the
issue.  Mr. Chellman had written a letter to City Attorney Robert
Sullivan on December 1, 2021, challenging the subject member’s eligi-
bility to sit and laying out in detail the legal basis for the chal-
lenge.  For his part, upon learning of these circumstances the appel-
lants’ undersigned counsel himself wrote a letter to the Planning
Board chairman on December 29, 2021, formally requesting that the
member refrain from participating in any further Planning Board pro-
ceedings and similarly outlining in detail the reasons why that member
was ineligible.  (The request was ignored.)  Copies of both the under-
signed counsel’s letter and Planning Board member Chellman’s letter
are collectively appended hereto as Attachment B.
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Paly’s remarks concerning the stormwater run-off treatment pro-

gram and used those remarks as part of their basis for granting

approval to the developers’ project, while simultaneously ignor-

ing her warnings concerning the 100' wetlands buffer, and they

granted a wetlands conditional use permit which allowed substan-

tial encroachment into that buffer.  While giving credit where

credit was due for the stormwater run-off treatment aspect of the

developers’ plan, Ms. Paly had opposed that plan overall.

In their letter, the CLF officials proceed to complain that

in a subsequent, December 16, 2021 meeting of the Planning Board,

Chairman Legg had once again gerrymandered Ms. Paly’s remarks

from the April 15, 2021 meeting and used them as a basis for

granting approval to an entirely different project, the Raynes

Avenue project.  Setting aside the fact that it was inappropriate

to use her comments concerning one project to justify approval of

another, inasmuch as her opinions on any given project “will

always be based on site-specific characteristics,” the CLF offi-

cials complained that “the Chairman’s comments ignored a critical

element of [Ms. Paly’s] April 15 testimony about the dual impor-

tance of both stormwater management and buffers to improving

water quality.”  (See Attachment A hereto (emphasis in origi-

nal).)  “Furthermore, we request that [Ms. Paly’s] comments be

viewed fully rather than parsed to justify encroachments into

critically important wetland buffers.”  (Id.)
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In conjunction with the 53 Green Street project, the same

essential group of developers similarly bragged about their

stormwater treatment plan while downplaying the negative effect

that their project would have on the 100' wetlands buffer.  Their

misuse of the information imparted to the Planning Board by the

Conversation Law Foundation’s expert serves as additional justi-

fication for a rehearing.  The subject letter from the CLF is

dated December 23, 2021 and thus was dispatched after the Board

of Adjustment’s last meeting, on December 21, 2021, and there-

fore there is obviously no way that the appellants could have

been aware of it before that meeting.  It plainly qualifies as

newly-discovered evidence, unavailable to them at the time that

they filed their motion for rehearing, and justifies a granting

of that rehearing.

B.  Ineligible Planning Board Member

A rehearing is also justified by the fact that an ineligi-

ble Planning Board member, Raymond Pezzullo, participated in the

hearing on the 53 Green Street project and voted to approve it. 

Under the teachings of Winslow v. Town of Holderness Planning

Bd., 125 N.H. 262, 480 A.2d 114 (1984), the Planning Board’s

decision approving that project is void by virtue of the parti-

cipation of the ineligible member.  In brief, Portsmouth’s pres-

ent method of selecting and seating Planning Board members con-

flicts with New Hampshire’s statutory scheme, and Mr. Pezzullo

was appointed and confirmed unlawfully.
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The issue of Mr. Pezzullo’s lack of eligibility to sit on

the Planning Board was actually raised initially by another mem-

ber of the Planning Board itself, Rick Chellman.  On December 1,

2021, Mr. Chellman wrote a letter to City Attorney Bob Sullivan,

drawing into question Mr. Pezzullo’s eligibility, laying out the

reasons why he believed that the latter was ineligible to serve,

and citing the New Hampshire state statutes that control the

issue.  See RSA 673:2.  The issue was not first brought to the

public’s attention until the time of the Planning Board’s Decem-

ber 16, 2021 meeting--long after the appellants had filed their

motion for rehearing in the instant matter–-and even then the

disclosure was rather cryptic.  It consisted of only a brief,

on-the-record colloquy between Mr. Chellman and then-Chairman

Dexter Legg.  However, it at least came to light that Mr.

Chellman had sent a letter to City Attorney Sullivan and that

there was some question as to whether one then-unnamed Planning

Board member was eligible to sit.

Further inquiry by the appellants’ undersigned counsel, his

curiosity having been piqued, revealed that there was indeed a

conflict between RSA 673:2 and the provisions of the City’s Ad-

ministrative Code, that Mr. Chellman was correct, and that Mr.

Pezzullo had been improperly appointed to the Planning Board and

was ineligible to participate and vote.  Accordingly, on Decem-

ber 29, 2021 the appellants’ counsel wrote a letter of his own to

the Planning Board’s then-chairman, formally requesting that Mr.
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Pezzullo refrain from voting on any of the applications that were

then pending before the Planning Board and that he otherwise re-

frain from participating in any further Planning Board proceed-

ings.  (Copies of the undersigned’s letter, and Mr. Chellman’s,

are collectively appended hereto as Attachment B.)

Once again, both letters are fairly self-explanatory. 

Briefly summarizing their contents:  [a] There is a conflict

between RSA 673:2 and section 1.303 of the City’s Administrative

Code, relating to the composition of the Planning Board and the

method of appointment of its members.  [b] RSA 673:2 provides

that in cities having a city manager form of government, there

shall be nine regular members of the Planning Board (not counting

alternates), two of whom are to be ex officio members and the

other seven of whom are to be appointed by the mayor and con-

firmed by the City Council.  [c] Of the two ex officio members,

(i) one is to be the city manager or, if she chooses, someone

whom she appoints to serve in her place, and (ii) the other is

to be a member of the City Council, whom the City Council itself

selects.  [d] In conflict with this statutory scheme, section

1.303 of the City’s Administrative Code provides that a third

member of the Planning Board is to be an ex officio member,

appointed by the city manager from the City’s administrative

staff, increasing the number of ex officio members to three and

reducing the number of regular members appointed by the mayor

from seven, as required by the statute, to six.  RSA 673:2 does
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not permit a third ex officio member.  [e] By virtue of the

foregoing, the procedure laid out in Portsmouth’s Administrative

Code for selecting and seating Planning Board members is illegal,

being in conflict of a state statute, and Mr. Pezzullo was ap-

pointed unlawfully.  [f] Further, the appointment of a member of

the Planning Board by the city manager from the administrative

staff creates an inherent conflict of interest, for the city

manager is the member’s “boss” and he is beholden to her for his

job, and so he is unlikely to exercise independent judgment and

vote in a manner which displeases her.  In practical effect,

under section 1.303 of the City’s Administrative Code the city

manager gets two votes on the Planning Board, whereas the members

appointed by the mayor and confirmed by the City Council get only

one.  [g] Finally, Mr. Pezzullo was appointed to the Planning

Board by former City Manager John Bohenko, and as an ex officio

member his term of office expired when his “appointing author-

ity,” City Manager Bohenko, retired and ceased to be the city

manager, which was two years ago.  Mr. Pezzullo was never reap-

pointed by the current city manager or confirmed by the City

Council following Mr. Bohenko’s retirement.  For that reason,

also, Mr. Pezzullo is holding his seat on the Planning Board

unlawfully, even under the City’s own administrative scheme, and

he illegally participated in the vote to approve the subject

project.
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All of the foregoing are new and additional grounds for

vacating the Planning Board’s decision, and moreover they all

constitute newly-discovered evidence which was unknown to the

appellants at the time that their motion for rehearing was filed. 

For these reasons, also, a rehearing is justified.

For all of the foregoing reasons, Stone Creek Realty’s

Motion to Reconsider ZBA’s Decision on Appellants’ Motion for

Rehearing should be denied, and a rehearing on the appellants’

appeal should be conducted.

/s/ Duncan J. MacCallum            
Duncan J. MacCallum
NHBA #1576
536 State Street
Portsmouth, New Hampshire 03801
(603) 431-1230
madbarrister@aol.com
Attorney for Appellants
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CERTIFICATE OF SERVICE

The undersigned, Duncan J. MacCallum, Attorney for Appellants

in the within proceeding, hereby certifies that on this 12th day

of January, 2022, the foregoing Objection to Stone Creek Realty’s

Motion to Reconsider ZBA’s Decision on Appellants’ Motion for

Rehearing was served upon the applicants both via e-mail and by

forwarding true and correct copies of same by first class mail,

postage prepaid, to each of the following counsel of record:

Michael D. Ramsdell, Esquire
Brian J. Bouchard, Esquire
Sheehan Phinney Bass & Green, P.A.
1000 Elm Street, 17th Floor
Manchester, New Hampshire 03101

Robert A. Previti, Esquire
Stebbins, Lazos & Van Der Beken, LLC
889 Elm Street, 6th Floor
Manchester, New Hampshire 03101

  /s/ Duncan J. MacCallum           
  Duncan J. MacCallum

 



ATTACHMENT A



 

 

December 23, 2021 
 
Chairman Dexter Legg and Planning Board Members 
City of Portsmouth Planning Board 
1 Junkins Avenue 
Portsmouth NH 03801 
 
Re: 1&31 Raynes Avenue Project, Conditional Use Permit Hearing 
 
Dear Chairman Legg and Planning Board Members, 
 
We write to you with concerns about comments made at the Planning Board meeting on 
December 16, 2021 in which the Board considered a conditional use permit (CUP) to allow the 
proposed 1&31 Raynes Avenue project to build within the 100 foot wetlands buffer. At that 
meeting, Chairman Legg referred to comments made by CLF’s Great Bay-Piscataqua 
Waterkeeper, Melissa Paly, at an April 15, 2021 hearing on a different project as justification to 
support and approve a CUP.  
 
At the April 15 hearing referenced by Chairman Legg, Ms. Paly provided comments regarding a 
project at 105 Bartlett Street, which was also seeking a variance from the 100-foot buffer. The 
first part of those comments commended elements of the project related to stormwater 
management that would enhance water quality in North Mill Pond. However, the second part 
of Ms. Paly’s comments addressed the importance of buffers and concerns about reducing the 
100-foot wetlands buffer.1 During deliberations, several Planning Board members focused 
solely on the first part of Ms. Paly’s comments related to stormwater management yet 
overlooked her concerns about encroachment on the wetland buffer. 

 
1 In her April 15 comments, Ms. Paly brought to  the Board’s attention a recent report called 
Buffer Options on the Bay, released by a consortium including the NH Department of 
Environmental Services, The Nature Conservancy, the Great Bay National Estuarine Research 
Reserve and others, that includes recommendations on buffer width to meet different 
objectives. Ms Paly stated:  
 

One of the recommendations to really reduce runoff and stabilize banks is a minimum of 
164 feet recommended in this report…. I’d like you to consider that a 100-foot buffer is 
a minimum to protect habitat, water quality and other things, so certainly granting a 
waiver will compromise the benefits that it’s intended to produce…. There will be 
impacts as you chip away at that buffer. 
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At the December 16 hearing on the 1&31 Raynes Avenue project, Chairman Legg referred to 
Ms. Paly’s April 15 comments, again focusing on her statements about stormwater 
management while ignoring those related to the importance of wetland buffers.2 We want to 
clarify that (1) we have provided no public comment on the Raynes Avenue project, (2) any 
comments we provide on one project – which will always be based on site-specific 
characteristics – cannot fairly be invoked for, and applied to, other projects, and (3) the 
Chairman’s comments ignored a critical element of the Waterkeeper’s April 15 testimony about 
the dual importance of both stormwater management and buffers to improving water quality. 
 
We respectfully request that any comments provided by CLF and/or its Waterkeeper program 
in one context not be applied to other projects for which they were not intended. Furthermore, 
we request that the Waterkeeper’s comments be viewed fully rather than parsed to justify 
encroachments into critically important wetland buffers. Finally, we request that this letter be 
shared with both current and incoming members of the Planning Board who will, no doubt, 
continue deliberations on the Raynes Avenue project. 
 
Sincerely, 
 
 
/s Melissa Paly______     /s  Tom Irwin________ 
Melissa Paly      Tom Irwin 
Great Bay-Piscataqua Waterkeeper   CLF Vice President for New Hampshire 
 
 
 
 
 
 

 
2 https://www.cityofportsmouth.com/planportsmouth/planning-board 
December 16, 2021 at 4:17 
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