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RE:  Supplemental Letter 

 Variance Application - Tax Map 233, Lot 135 

 LU-26-92  

 

Dear Zoning Board Members, 

 

 At your August 18, 2026 meeting, you voted to postpone consideration of the above 

referenced variance application to your September 15, 2026, meeting “so that the applicant can 

provide information on how and when driveway access will be provided to Lot 233-135 and 

information on adopting the portion of Joffre Avenue to add square footage to the applicant’s lot.” 

I offer the following response below. 

 

 Driveway Access  

 

 I attended a meeting with Peter Stith, Stefanie Casella, Jillian Harris and Trevor McCourt, 

Esq. on August 25, 2026 to discuss the questions and concerns raised by the Board.  One the 

concerns expressed was about ensuring that legal access is provided to the subject property in the 

future since the property at 18 Barberry (“house lot”) is owned in common with the subject 

property (“vacant lot”).  It is our understanding that the underlying concern relates to the 

commonality of ownership of the house lot and vacant lot and the legal principle that one cannot 

grant an easement unto themselves.  To address this concern, the Applicant, following consultation 

with the staff, proposes the following two (2) conditions of approval for consideration: 

 

1) That an agreement, deed covenant or other written instrument of similar effect shall be 

approved by the City Legal Department and recorded with the Registry of Deeds 

reserving a driveway access easement across Tax Map 233, Lot 131 to Tax Map 233, 

Lot 135. 

 

2) The exact location and configuration of the driveway across Tax Map 233, Lot 131 to 

Tax Map 233, Lot 135 may be modified by the Department of Public Works prior to 

issuance of a driveway permit.  

 

 

 



 

 

 

I note that there is precedence in this approach, which the City has supported in other 

similar situations in the past.  As an example, in 2022 I had a client subdivide a property on Artwill 

Avenue into three (3) separate lots.  As a condition of the subdivision approval, my client was 

required to grant several access and utility related easements over the lots since Artwill Avenue is 

a private street.  Because my client owned all 3 lots in common, it entered into an agreement with 

the City that was subsequently recorded that stipulated that each lot would be conveyed in the 

future subject to the easements.   See attached.   

 

Joffre Avenue 

 

My client is likely to seek a release deed from the City for the land underlying Joffre 

Avenue in the future merely for clarity of title, not to establish rights that he does not already have 

in it.  It is firmly established law in the state of New Hampshire that a conveyance of land bounded 

by a roadway is presumed to run to the center of the roadway unless a contrary intention is plainly 

disclosed.  Luneau v. MacDonald, 103 N.H. 273, 276, 173 A.2d 44, 46 (1961).  Absent fee simple 

ownership of a roadway, the Supreme Court has made it very clear that the intent that the soil in 

the street should be owned by someone other than an abutting landowner is so improbable that it 

would require an express exception in the grant, or some clear and unequivocal declaration, or 

certain and immemorial usage, to limit the title of the grantee to the edge of the street. Smith v. 

Furbish, 68 N.H. 123, 126, 44 A. 398, 399 (1894).  Conveyances of lots which are now located 

on paper streets and which were originally sold by reference to a recorded plat or plan showing 

existing or proposed streets as constituting the boundaries for the lots, have been held to convey 

to the grantee the fee simple to the land underlying the adjoining streets.  Gagnon v. Moreau, 107 

N.H. 507, 509, 225 A.2d 924, 925 (1967). 

 

In the case of Joffre Avenue, which is not even identified as a named City street on its 

maps, the City has determined that it does not have any interest in the paper street and that any 

rights it may have once had have been extinguished by operation of law.  My understanding is that 

written confirmation of this will be provided either by the Legal or Planning Department or both.  

This position was reaffirmed in my meeting with the staff on August 25th.  Any effort made by the 

Applicant to seek a formal release and deed to the land underlying the abutting streetway would 

be solely for the purpose of clarifying his title/record ownership of the land.   In other words, it 

would be done merely to ensure that any title examiner reviewing title to the property has clear 

evidence of title to the land in question.  The Applicant did not include any portion of the paper 

street in his variance request for lot area out of an abundance of caution but that does not constitute 

an admission that he does not own it or that he must take some action to acquire it.  The question 

about ownership over the paper street should have no bearing on the Board’s decision. 

 

 

 

 

 

 

https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fanalytical-materials%2Furn%3AcontentItem%3A55G9-J5C0-R03J-J2GS-00000-00&pdcontentcomponentid=243599&pdislparesultsdocument=false&prid=42a85bb7-01b3-47d6-a14f-10fc8c7c861b&crid=e77da445-f5f6-48fc-8e0d-e3b50e5e23b4&pdisdocsliderrequired=true&pdpeersearchid=e52590ee-2296-48d3-b71e-041ec9878067-1&ecomp=b7tgk&earg=sr0
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fanalytical-materials%2Furn%3AcontentItem%3A55G9-J5C0-R03J-J2GS-00000-00&pdcontentcomponentid=243599&pdislparesultsdocument=false&prid=42a85bb7-01b3-47d6-a14f-10fc8c7c861b&crid=e77da445-f5f6-48fc-8e0d-e3b50e5e23b4&pdisdocsliderrequired=true&pdpeersearchid=e52590ee-2296-48d3-b71e-041ec9878067-1&ecomp=b7tgk&earg=sr0


 

 

 

 

I would respectfully remind the Board that Lot 233-135 is a lawfully existing non-

conforming lot of record whether it is 12,185 square feet or 14,152 square feet or has frontage on 

a public street or not.  The Applicant not only has the right to access this lot but also has reasonable 

development expectations in it.  He is not seeking any dimensional relief distinct from the existing 

conditions of the lot.  Part I, Article 12 of the NH Constitution affords a high level of protection to 

owners of non-conforming lots.  I would submit that the Board’s review is more limited in this 

context than it would be if the Applicant was trying to create a new lot and needed lot area or other 

dimensional relief.    

 

 I hope you will grant the relief that is being sought, which is very reasonable under the 

circumstances.  Thank you for your time and thoughtful consideration of the application. 

 

 

Sincerely, 

 

 

 

 

Derek R. Durbin, Esq. 
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