




 

ROCKINGHAM COUNTY SUPERIOR COURT 

 

NORTH MILL POND HOLDINGS LLC, et al. 
 

v. 

CITY OF PORTSMOUTH 

Docket No.: 218-2022-CV-00093 

ORDER ON PENDING MOTIONS 

 Petitioners North Mill Pond Holdings LLC and One Raynes Ave LLC 

(“Petitioners”) appeal a January 27, 2022 decision by the Planning Board (the “Board”) 

for Defendant City of Portsmouth (the “City”).  See Docs. 1 (Compl.), 7 (Am. Compl.) 

(also seeking declaratory relief).  Petitioners now move for summary judgment.  Docs. 

16 (Pets.’ Mot. Summ. J.); 17 (Pets.’ Mem. Law).   A group of City residents (the 

“Intervenors”) object.  Docs. 35 (Intervenors’ Obj.); 36 (Intervenors’ Mem. Law).1  The 

Court held a hearing on Petitioners’ motion on December 21, 2022, at which time the 

City orally joined in the Intervenors’ objection.  After the hearing, the Intervenors moved 

to dismiss the Petition as moot.  See Docs. 43 (Intervenors’ Mot. Dismiss); 44 

(Intervenors’ Mem. Law); see also Doc. 47 (Pets.’ Obj.); Doc. 48 (Intervenors’ Response 

to Doc. 47); Doc. 50 (City’s Limited Response to Doc. 43) (indicating the City does not 

join in or assent to the Intervenors’ Motion to Dismiss).  For the reasons that follow, the 

Intervenors’ Motion to Dismiss is DENIED, and Petitioners’ Motion for Summary 

Judgment is GRANTED IN PART and DENIED IN PART. 

                                            
1 At the hearing, the Court struck as untimely the Intervenors’ December 21, 2022 “Supplemental 
Memorandum,” see Doc. 42, and on that basis does not consider it herein. 
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Background 

 The relevant facts are not in dispute.  See Doc. 37 (Statement of Material Facts).  

A more detailed account of the facts underlying this case was set forth in the Court’s 

Order denying the City’s Motion to Dismiss, see Doc. 14 (Order, August 10, 2022), and 

need not be fully restated here.  On December 16, 2021, the Board held a public 

hearing on and ultimately granted Petitioners’ application for Site Plan Review Approval, 

a Wetlands Conditional Use Permit, and a parking Conditional Use Permit.  See Doc. 37 

¶¶ 5–7.  On January 14, 2022, the Intervenors filed a Motion for Rehearing/ 

Reconsideration.  See id. ¶ 10; Doc. 17 Ex. 2; C.R. at 113–21.  Also on January 14, 

2022, the Intervenors filed an “Appeal of Decision of Portsmouth Planning Board” with 

the City’s Zoning Board of Adjustment (the “ZBA”).  See Docs. 37 ¶ 11; 17, Ex. 3. 

 On January 27, 2022, the Board voted (5-4) to grant the motion for rehearing.  

See Doc. 37 ¶¶ 19, 23; C.R. at 222.  On February 9, 2022, Petitioners brought this 

appeal, arguing, inter alia, the Board improperly granted the Intervenors’ motion for 

rehearing, so that decision should be voided.  See Docs. 1, 7.  On February 15, 2022, 

the Court (Wageling, J.) granted certiorari and ordered that “[p]roceedings upon the 

decision appealed from are stayed.”  Doc. 3.  As far as the Court can discern from the 

record before it, the ZBA took no action on the Intervenors’ appeal before the Court 

stayed those proceedings. 

Analysis 

I. Intervenors’ Motion to Dismiss 

The Intervenors argue that Petitioners’ claims should be dismissed as moot.  See 

Doc. 44.  The Intervenors argue that when the Board initially granted Petitioners’ 
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application, the site plan approval and conditional use permits would expire after one  

year unless Petitioners obtained a building permit or an extension of time to obtain one.  

See id.  Because Petitioners failed to do so, the Intervenors maintain that reinstating the 

Board’s December 16, 2021 approval by way of voiding its decision to rehear the 

application would have no legal effect.  See id.  Accordingly, the Intervenors argue that 

Petitioners’ appeal of the Board’s decision to grant a rehearing is moot.  See id.   

“Generally . . . a matter is moot when it no longer presents a justiciable 

controversy because issues involved have become academic or dead.”  In re Juvenile 

2005–212, 154 N.H. 763, 765 (2007).  “A petition for declaratory judgment becomes 

moot when any event occurs after the petition is filed which terminates the adverse 

claim.”  Real Estate Planners, Inc. v. Town of Newmarket, 134 N.H. 696, 701 (1991). 

As Petitioners correctly point out, the February 15, 2022 Certiorari Order from 

this Court provided, among other things, that “[p]roceedings upon the decision appealed 

from are stayed.”  Doc. 46 ¶¶ 9–10 (quoting Doc. 3).  In the Court’s view, the February 

15, 2022 stay of proceedings applied to the tolling of Petitioners’ one-year window for 

obtaining a building permit.2  In light of this conclusion, the issues presented in the 

Petition are not “academic or dead.”  See In re Juvenile 2005–212, 154 N.H. at 765.  

Accordingly, Intervenors’ Motion to Dismiss the Petition as moot is DENIED. 

II. Petitioners’ Motion for Summary Judgment 

 In their Petition and in their motion for summary judgment, Petitioners argue that 

the Board erred in granting the Intervenors’ Motion for Rehearing by “(1) asserting 

jurisdiction over a motion for rehearing after its decision had been appealed to the ZBA 

                                            
2 Notably, the Intervenors have cited no authority which might undermine the Court’s conclusion that the 
stay applied to Petitioners’ window for obtaining a building permit.   
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[in violation of RSA 676:6]; and (2) granting a rehearing more than 30 days after its 

initial decision.”  See Doc. 17 at 5–6.  Petitioners further contend that they are entitled to 

summary judgment as to their claim that the ZBA lacked jurisdiction over the 

Intervenors’ appeal.  See id. at 8–12 (arguing that the issues appealed to the ZBA do 

not involve the interpretation of zoning ordinances or are statutorily excluded from the 

ZBA’s purview). 

 For their part, the Intervenors argue that the filing of their ZBA appeal did not 

divest the Board of jurisdiction to correct its own errors.  See Doc. 36 at 8–10.  In 

particular, the Intervenors contend that the purpose of RSA 676:6 is to “maintain the 

status quo,” which, in this case, would be preventing Petitioners from engaging in 

construction while an appeal is pending.  Id.  The Intervenors further argue that “[t]he 

thirty-day period is the period within which the Intervenors were required to file their 

motion, not the period within which the Planning Board was required to act on it.”  Id. at 

4–5 (citing RSA 677:2–3, which govern appeals of a ZBA decision to the Superior Court 

and motions for rehearing before the ZBA).   

 “Jurisdiction of the courts to review procedural aspects of planning board 

decisions and actions shall be limited to consideration of compliance with applicable 

provisions of the constitution, statutes and regulations.”  RSA 676:4, IV.  “When 

reviewing a planning board decision, the trial court must determine on the record before 

it whether the decision is unreasonable or erroneous as a matter of law.”  Route 12 

Books & Video v. Town of Troy, 149 N.H. 569, 574 (2003) (citation omitted).  Where, as 

here, a party moves for summary judgment in connection with the Court’s review of a 

planning board decision, the typical standard governing such motions applies: i.e., 
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summary judgment shall be granted where “there is no genuine issue as to any material 

fact” and “the moving party is entitled to judgment as a matter of law.”  RSA 491:8-a, III.  

In ruling on such a motion, the Court must consider the evidence, and all reasonable 

inferences therefrom, in the light most favorable to the non-moving party.  See Stewart 

v. Bader, 154 N.H. 75, 85 (2006).   

 In this case, the inquiry before the Court is whether, and if so to what extent, the 

Board had the authority to grant the Intervenors’ request for rehearing under the 

circumstances described above.  “Cities and towns have only such powers as the State 

grants them.”  74 Cox St., LLC v. City of Nashua, 146 N.H. 228, 231 (2007) (cleaned 

up).  In 74 Cox St., the Supreme Court considered whether a zoning board of 

adjustment had the authority to reconsider its prior denial of a request for rehearing.  

See id.  Although the 74 Cox St. court recognized that “RSA 677 does not set out any 

procedure by which a ZBA may reconsider a decision to deny rehearing,” the court 

concluded that “when the legislature authorized the ZBA to grant or deny requests for 

rehearing . . . that statutory grant included the authority to reconsider decisions to deny 

rehearing . . . during the time period allotted by statute for parties to appeal those same 

decisions.”  Id.  Notably, however, the 74 Cox St. court clarified that “the ZBA was 

entitled to exercise its inherent power to reconsider its decision only during the statutory 

appeal period.”  Id. at 233 (emphasis added). 

Although there is no statute or rule expressly providing a planning board with the 

authority to rehear an application, see RSA 677:3 (providing for rehearings by boards of 

adjustment), the Court concludes (and Petitioners do not dispute) that planning boards 

have some inherent authority to reconsider their own decisions.  See 74 Cox St., 146 
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N.H. at 231.  However, similar to the Supreme Court’s reasoning in 74 Cox St., the 

Court concludes that a planning board is only entitled to reconsider its decision during 

the statutory appeal period associated with that decision.  

As Petitioners point out, “[t]he deadline for filing an appeal of a planning board 

decision [to the Superior Court] is thirty days from the ‘date upon which the Board voted 

to approve or disapprove the application.’”  Id. (quoting RSA 677:15).  However, under 

RSA 676:5, I, “[a]ppeals to the board of adjustment concerning any matter within the 

board’s powers as set forth in RSA 674:33 may be taken by any person aggrieved . . . 

within a reasonable time.”  Thus, consistent with the reasoning set forth in 74 Cox St., 

planning boards have the inherent authority to reconsider decisions appealable to the 

Superior Court within thirty days, and inherent authority to reconsider decisions 

appealable to the ZBA “within a reasonable time.”  Cf.  Route 12 Books & Video, 149 

N.H. at 576 (“When a party is aggrieved by a planning board decision that interprets 

both planning regulations and zoning ordinances and wishes to appeal issues involving 

both, the party is obligated to file separate appeals with the superior court and zoning 

board of adjustment.”  Id. at 576. 

In this case, the parties disagree as to which aspects (if any) of the Board’s 

December 16, 2021 decision were appealable to the ZBA.  Upon review, the Court 

concludes that it need not (and should not) resolve that dispute at this time.  To the 

extent any of the issues the Intervenors raised were directly appealable to this Court, 

the Board could not grant a rehearing in connection with those issues after January 15, 
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2022.3  Thus, to the extent the Board’s January 27, 2022 decision to grant a rehearing 

was predicated on issues which could have been (but were not) directly appealed to this 

Court, that decision was legally erroneous.  See 74 Cox St., 146 N.H. at 231; RSA 

677:15 (providing 30 days to appeal certain decisions by a planning board to the 

Superior Court); Route 12 Books & Video, 149 N.H. at 574 (“When reviewing a planning 

board decision, the trial court must determine on the record before it whether the 

decision is unreasonable or erroneous as a matter of law.”). 

To the extent the Board’s January 27, 2022 decision was predicated on issues 

which were appropriately appealed to the ZBA, the Board’s decision to grant the 

Intervenors’ request for a rehearing was also legally erroneous.  As previously noted, by 

the time the Board granted the Intervenors’ request for a rehearing, the Intervenors had 

already appealed the Board’s December 16, 2021 decision to the ZBA.  Under RSA 

676:6, which is entitled “Effect of Appeal to the Board,” “[a]n appeal of any order or 

other enforcement action shall stay all proceedings under the action appealed from 

unless the officer from whom the appeal is taken certifies . . . that . . . a stay would . . . 

cause imminent peril to life, health, safety, property, or the environment.”  RSA 676:6.  

The Intervenors do not contend that such a risk is present here, and the Court cannot 

discern one from the record.  Accordingly, to the extent the Intervenors’ request for 

rehearing was predicated on issues which were appropriately appealed to the ZBA, the 

Court concludes that the Intervenors’ filing of such an appeal deprived the Board of 

                                            
3 The Court notes the record reflects that the Board also understood that it had thirty days to decide 
whether to grant the request for rehearing, but erroneously determined that it granted Petitioners’ 
application on December 30, 2021, when it actually granted the application on December 16, 2021.  See 
C.R. at 221 (discussing that the rehearing decision should be made within thirty days of the original 
decision and stating that the decision was made on December 30, 2021); but see id. at 104–09 (granting 
Petitioners’ Conditional Use Permits and Site Plan approval at the Board’s December 16, 2021 meeting). 
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jurisdiction.  See id.    

In summary, the Court concludes that the Board did not timely grant rehearing on 

any grounds which were appealable to the Superior Court, and the Board lacked 

jurisdiction to grant rehearing on any grounds which the Intervenors appropriately 

appealed to the ZBA.  In either case, the Board’s decision to grant the Intervenors’ 

request for rehearing was erroneous as a matter of law.  See Route 12 Books & Video, 

149 N.H. at 574.  In light of the foregoing, the Court need not reach the other grounds 

upon which Petitioners argue that the Board’s decision to grant rehearing was improper.  

See Canty v. Hopkins, 146 N.H. 151, 156 (2001).  Rather, for the reasons outlined 

above, Petitioners’ motion for summary judgment is GRANTED with respect to their 

claim that the Board committed an error of law in granting the Intervenors’ rehearing 

request.  As a result, the Board’s decision is hereby VACATED. 

Notably, Petitioners also seek summary judgment with respect to their request for 

declaratory relief as to the aforementioned dispute regarding which aspects of the 

Board’s December 16, 2021 decision were appropriately appealed to the ZBA.  See 

Doc. 17 at 8–12.  As set forth above, the thirty-day window in which the Intervenors’ 

could have filed an appeal concerning matters which were directly appealable to the 

Superior Court lapsed on January 16, 2022.  As such, any such issues are not 

preserved for further review.  Nevertheless, the Court declines to determine, at this 

juncture, which issues (if any) the Intervenors appropriately appealed to the ZBA.  See 

Pederson v. Brook, 151 N.H. 65, 69 (2004) (remanding to permit the lower court to 

apply the proper legal standard in the first instance).  In the Court’s view, the ZBA 

should, in the first instance, determine whether it has jurisdiction over the issues raised 
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in the Intervenors’ January 14, 2022 appeal.  Accordingly, Petitioners’ Motion for 

Summary Judgment is DENIED as to its claim for declaratory relief regarding the ZBA’s 

jurisdiction.  Further, the Court’s February 15, 2022 Stay is LIFTED so that the ZBA can 

determine, in the first instance, whether it has jurisdiction over the issues presented in 

the Intervenors’ appeal. 

III. Attorney’s Fees 

As a final matter, Petitioners seek an award of attorney’s fees as to their appeal 

and declaratory judgment action, see Doc. 7 at 23, and as to their response to the 

Intervenors’ Motion to Dismiss, see Doc. 46 ¶ 20.  The Intervenors’ object.  See Docs. 

27 (Ans.), 48 (Intervenors’ Reply to Pet.’s Obj. Mot. Dismiss).  While the City joined in 

most of the Intervenors’ positions in this case, see Doc. 21, the City expressly did not 

join in or assent to the Intervenors’ Motion to Dismiss, see Doc. 50. 

“Where an individual is forced to seek judicial assistance to secure a clearly 

defined and established right, which should have been freely enjoyed without such 

intervention, an award of counsel fees on the basis of bad faith is appropriate.”  

Harkeen v. Adams, 117 N.H. 687, 691 (1997).  Given the complex procedural nature of 

this case, the Court cannot conclude that a general award of attorney’s fees is 

appropriate.  However, the Court concludes that Petitioners are entitled to reasonable 

attorney's fees incurred in connection with their response to the Intervenors’ Motion to 

Dismiss.  The Court’s Certiorari Order unambiguously stayed proceedings from the 

Board’s decision granting the rehearing, see Doc. 3, and the Intervenors have failed to 

provide a good faith basis through which the Court could reach a different result.  See 

Doc. 44; see also Doc. 48.  As the City did not join in that motion, such fees shall only 
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be assessed against the Intervenors.  Petitioners’ request for attorney’s fees is thus 

GRANTED IN PART and DENIED IN PART.  

CONCLUSION 

 Consistent with the foregoing, the Intervenors’ Motion to Dismiss is DENIED.  

The Board’s January 27, 2022 decision granting the Intervenors’ Motion for Rehearing/ 

Reconsideration is VACATED.  The Court’s February 15, 2022 Order staying 

proceedings below is LIFTED, so that the ZBA can determine, in the first instance, 

whether it has jurisdiction over the issues presented in the Intervenors’ January 14, 

2022 appeal. 

 Petitioners’ request for reasonable attorney’s fees is GRANTED as to fees 

incurred in connection with the Intervenors’ Motion to Dismiss (such fees to be 

assessed only against the Intervenors) but is otherwise DENIED.  Within ten (10) days 

of the date on the Clerk’s notice of decision accompanying this Order, Petitioners shall 

file a schedule of their costs and reasonable attorneys’ fees accrued in connection with 

the Intervenors’ Motion to Dismiss, see Doc. 43.  The Intervenors will thereafter be 

afforded ten (10) days in which to respond.   

 

SO ORDERED. 
 

Date:  February 2, 2023    
       Hon. Daniel I. St. Hilaire 
       Presiding Justice 
 

on
Document Sent to Parties
Clerk's Notice of Decision

02/02/2023
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