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VIA VIEWPOINT

April 28, 2020
City of Portsmouth
Zoning Board of Adjustment
Attn: David Rheaume, Chairman
1 Junkins Avenue
Portsmouth, NH 03801

RE: Variance Application of Barry and Martha White
83 Rockingham Avenue, Portsmouth (Tax Map 236, Lot 20)

Dear Chairman Rheaume,

Our Office represents Barry and Martha White, owners of property located at 83
Rockingham Avenue, Portsmouth. Attached herewith, please find the following materials for
submission to the Zoning Board of Adjustment for consideration at its next regularly scheduled
meeting:

1) Landowner Letter of Authorization;

2) Narrative to Variance Application with Exhibits;
3) Variance Site Plan;

4) Floor Plans and Elevations;

5) Tax Map Image of Property and Surrounding Area;
6) Photographs of the Property.

Should you have any questions or concerns regarding the enclosed application materials,
do not hesitate to contact me at your convenience.

Derek R. Durbin, Esq.

www.durbinlawoffices.com



CITY OF PORTSMOUTH
ZONING BOARD OF ADJUSTMENT
APPLICATION NARRATIVE

Barry and Martha White
(Owners/Applicants)
Tax Map 236, Lot 20

83 Rockingham Avenue

Portsmouth, NH 03801

INTRODUCTORY STATEMENT

Barry and Martha White (the “Applicants” or the “Whites™) own property located at 83
Rockingham Avenue, identified on Portsmouth Tax Map 236 as Lot 20 (the “Property”). The
Property is 0.33 acres in size (14,258 sf) and contains a small single-family home with a detached
garage. It is located in the Single Family Residence B (“SRB™) Zoning District.

The Property served as Barry’s parents’ residence until the passing of his father. The
Whites subsequently purchased the Property from Barry’s father’s estate in 2001. The Whites,
who live on Opal Avenue, have since rented the Property, with the intent of later improving it and
making it their primary residence once they retired.

The Whites seek to demolish the existing single-family home and 1-story garage on the
Property and construct a new home that they would move into and make their primary residence.
The Property is lawfully non-conforming with respect to lot area and lot area per dwelling unit.
The existing 1-story garage on the Property encroaches into the rear yard setback by 3.8°. Because
the Whites would be demolishing the existing home as part of their proposed plans for the Property
and the lot fails to conform to the 15,000 square foot lot area requirement in the SRB District,
zoning relief is required for any new construction. The Whites are proposing a new home for the
Property that would comply with the minimum setback requirements, thus representing an
improvement over what exists.

SUMMARY OF VARIANCE RELIEF

The Applicant seeks the following variances from Section 10.521 (Table of Dimensional
Requirements) of the Zoning Ordinance:

1. To allow 14,258 square feet (+/-) of lot area where 15,000 square feet is the minimum
required in the SRB Zoning District; and

2. To allow 14,258 square feet (+/-) of lot area per dwelling unit where 15,000 square feet
is the minimum required in the SRB Zoning District.
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VARIANCE CRITERIA

Granting the variances will not be contrary to the public interest and will observe the
spirit of the Ordinance.

“There are two methods of ascertaining whether granting a variance would violate an
ordinance’s basic zoning objectives: (1) examining whether granting the variance would alter the
essential character of the neighborhood or, in the alternative; and (2) examining whether granting
the variance would threaten the public health, safety, or welfare.” Harborside Assoc v. Parade
Residence Hotel, 162 N.H. 508. 514 (2011).

The neighborhood where the Property is located is characterized by single-family homes
with lot dimensions of similar or lesser size. While there are properties in the surrounding area
that meet the 15,000 square foot lot area requirement for the SRB Zoning District, the majority do
not. Accordingly, the proposed redevelopment of the Property will not alter the essential character
of the neighborhood.

In the case of Belanger v. Nashua, the New Hampshire Supreme Court recognized that
municipalities have an obligation to have their zoning ordinances reflect current characteristics of
the neighborhood. 121 N.H. 389 (1981). In the present instance, the dimensional standards
applicable to the SRB District do not reflect the characteristics of the area in which the Property is
located.

There will be no undue demand upon municipal services or other aspects of the proposed
redevelopment of the Property that will threaten public health safety or welfare. There is already
a single-family home on the Property. By constructing a new single-family home on the Property
that is more aesthetically appealing and provides greater amenities than what exists, the Property
will be assessed at a higher value and will generate additional tax revenue to the City without
creating any additional impact or demand upon services. Furthermore, the Applicants will be
eliminating the rear yard setback encroachment, thus providing a benefit to the abutter at 580
Woodbury Avenue (Lot 236-1) by increasing light, air and space between the properties. The
property at 580 Woodbury Avenue has a shed located in close proximity to the rear boundary of
83 Rockingham Avenue.

Substantial justice will be done by granting the variance relief.

Any loss to the individual that is not outweighed by a gain to the general public is an
injustice. New Hampshire Office of State Planning, The Board of Adjustment in New Hampshire,
A Handbook for Local Officials (1997); Malachy Glen Assocs., Inc. v. Town of Chichester, 155
N.H. 102 (2007).

The loss to the Applicants in the present case is the inability to construct a new home on
the Property which meets their retirement needs and enables them to sell their existing home, which
no longer meets their needs. There is no gain to the public in denying the relief sought by the
Applicants. To the contrary, there is a benefit. There is no realistic way to change the square
footage of the Property. However, by granting the variance relief sought, the Applicants will be
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able to construct a new home on the Property that complies with the rear building setback, which
represents an improvement.

The values of surrounding properties will not be diminished by granting the variance
relief.

Surrounding properties will not be negatively impacted by the construction of a new single-
family home on the Property. To the contrary, the construction of new, tastefully designed home
on the Property that complies with all building setbacks will represent a significant improvement
over what exists.

Literal enforcement of the provisions of the Ordinance would result in an unnecessary
hardship.

The Property has special conditions that make it distinguishable from surrounding
properties. The Property was a conforming lot by current zoning standards in its original layout.
Exhibit Al. The southeast corner of the Property was conveyed in 1967 to the State in conjunction
with a roadway improvement project. Exhibit B2. As part of this conveyance, the house on the
Property, which was located in the area being conveyed to the State, had to be moved north on the
lot, thus creating the conditions that presently exist. Owing to these special conditions there is no
fair and substantial relationship between the general purposes of the Ordinance provision(s) and
their application to the Property. If the variance relief were denied, the home could continue in its
existing location. By granting the variance relief, the Applicants will be achieving greater
compliance with the Ordinance than what exists by eliminating the rear yard setback
encroachment. It is also important to point out that the Property cannot be used in strict compliance
with the Ordinance given the deficiency in lot area.

The proposed use is reasonable.

The Property will continue to be used for single-family residential purposes, thus meeting
the spirit and intent of SRB Zoning. The proposed use is also consistent with the use(s) of
surrounding properties.

CONCLUSION

In conclusion, the Whites have demonstrated that their application meets the five (5)
criteria for granting the variances sought pursuant to Section 10.521 of the Ordinance.
Accordingly, they respectfully request that the Board approve their Variance Application.

1 Exhibit A is a cross-section of Plan 01885 recorded in 1938 in the Rockingham County Registry of Deeds showing
the Property in its original dimension.

2 Exhibit B is the cover sheet and a cross-section of NH DOT Plan 3875-D, which shows the area of the Property
conveyed to the State.
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Respectfully Submitted,

Dated: April 28, 2020 Barry and Martha White
By and Through Their Attorneys,
Durbin Law-Offices, PLLC

el

By:  Derek R. Durbin, Esq.
144 Washington Street
Portsmouth, NH 03801
(603)-287-4764
derek@durbinlawoffices.com
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LETTER OF AUTHORIZATION

Barry White and Martha White, owners of property located at 83 Rockingham Avenue,
Portsmouth, New Hampshire, identified on Tax Map 236, as Lot 20 (the “Property™), hereby
authorize Durbin Law Offices PLLC, of 144 Washington Street, Portsmouth, New Hampshire
03801, to act as their agent and representative in connection with the filing of any building,
zoning, planning or other municipal permit applications with the City of Portsmouth for said
Property. This Letter of Authorization shall be valid until expressly revoked in writing.

/a%% & (AL A C//07’7/2«70

!

Printed Name: Barry White Date:
N VAL UL =970
Prin gNE'me: rtha White Date:
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Property Information

Property ID  0236-0020-0000
Location 83 ROCKINGHAM AVE
Owner WHITE BARRY A SR

MAP FOR REFERENCE ONLY
NOT A LEGAL DOCUMENT

City of Portsmouth, NH makes no claims and no warranties,
expressed or implied, concerning the validity or accuracy of
the GIS data presented on this map.

Geometry updated 4/1/2019
Data updated 7/17/2019




Front of Property from Corner of Rockingham Ave. and Woodbury Ave.



View of Front of House from Sidewalk on Rockingham Ave.
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iew of Detached Garage from Front of Property on Rock

Vv



iew of House and Detached Garage from Left Side Yard
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Rear Yard View of House and Detached Garage



S

Side of Property from Woodbury Avenue
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