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Monica Kieser

From: RICHARD RIGAZIO <rigazio4@comcast.net>
Sent: Wednesday, December 27, 2023 9:58 AM
To: Monica Kieser
Subject: 822 US RT 1 Bypass

Monica,  
   
On behalf of Rigz Enterprises, LLC, I authorize Hoefle, Phoenix, Gormley & Roberts, PLLC to 
represent me in all land use matters related 822 US Route 1 Bypass (Map 160, Lot 29).    
   
Richard Rigazio, Member   
Rigz Enterprises, LLC  

 You don't often get email from rigazio4@comcast.net. Learn why this is important  



MEMORANDUM 
 
To:  Portsmouth Zoning Board of Adjustment (“ZBA”) 
From:  R. Timothy Phoenix, Esq. 
 Monica F. Kieser, Esq. 
Date:  December 27, 2023 
Re:  Rigz Enterprises, LLC, Owner/Applicant 
         Project location: 822 Route 1 Bypass 
         Tax Map 160, Lot 29 
   Business District 
 

Dear Chair Eldridge and Zoning Board Members: 
 

On behalf of Rigz Enterprises, LLC (“Rigz” or “Applicant”) we are pleased to submit 

this memorandum and attached exhibits in support of zoning relief to be considered by the ZBA 

at its January 23, 2024 meeting. 
 

I.  EXHIBITS 
 

A. Plan Set – Ross Engineering, LLC.  
 Existing Conditions Plan  
 Site Plan 

B. Architectural Elevations 
C. Site Photographs. 
D. Tax Map 160. 

 

II.   PROPERTY/PROPOSAL 
 

822 Route 1 Bypass is a 29,603 s.f. lot on the northbound side of the Bypass with 208.97 

ft. of frontage on the Bypass and 65.14 ft. along Burkitt Street (“the Property”).  The Property is 

located in the Business District and developed two curb cuts, an outdated 1,995 s.f. building and 

8 parking spaces.  The Property contains insufficient open space for today’s zoning 

requirements.  Motorists frequently traverse the Property from Burkitt Street to easily access the 

Bypass.  The southwest abutter, also accesses the Bypass over the Property.   

For many years, the Property was used as a gas station and convenience store.    Rigz 

purchased the Property in August of 2022, removed the pumps and underground gas tanks, and 

ceased operations.  Rigz will establish a new convenience store with an expansion of the existing 

building and addition/reconfiguration of parking (“the Project”).  The proposed parking spaces 

must accommodate the traffic flow on the Property.  Accordingly, 7 of the 18 proposed spaces 

are in the 20 ft. front yard setback requiring a variance.    
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III.   RELIEF REQUIRED  
 

1) PZO §10.1113.20 – Location of Parking Facilities – to permit parking between the 
principal building and the Street. 

2) PZO §10.1113.40 – Setback from Lot Lines – to permit 7 parking spaces in the 
front yard setback. 
 

IV.  VARIANCE REQUIREMENTS 
 

1.   The variance will not be contrary to the public interest 
2.   The spirit of the ordinances observed 

 
The first step in the ZBA's analysis is to determine whether granting a variance is not 

contrary to the public interest and is consistent with the spirit and intent of the ordinance, 

considered together pursuant to Malachy Glen Associates, Inc v. Town of Chichester, 155 NH 

102 (2007) and its progeny.  Upon examination, it must be determined whether granting a 

variance "would unduly and to a marked degree conflict with the ordinance such that it violates 

the ordinances basic zoning objectives." Id.  “Mere conflict with the ordinance is not enough.” 

Id.  

The Portsmouth Zoning Ordinance (PZO§10.121) was enacted for the general purpose of 

promoting the health, safety and welfare in accordance with the Master plan by regulating: 
 

1. The use of land, buildings and structures for business, industrial, residential and other 
purposes – The Property is located on the Route 1 Bypass in the Business District and 
contains an outdated building most recently used as a gas station/convenience store.  The 
renovated and expanded building will support a permitted retail use. 

2. The intensity of land use, including lot sizes, building coverage, building height and bulk, 
yards and open space – The expanded building complies with all dimensional 
requirements and the overall open space will slightly increase to 15.6%, conforming to 
the zoning requirements.    

3. The design of facilities for vehicular access, circulation, parking and loading – The 
Project includes the required parking spaces in locations which preserves existing 
accessways to and from Lot 43 and  Burkitt Street.    

4. The impacts on properties of outdoor lighting, noise, vibration, stormwater runoff and 
flooding – The use is permitted and the Project increases open space and retains the 
existing stockade fence and vegetation, screening the abutting residential lots.  A drain 
line which runs under building will be relocated.  Other impacts of the expansion will be 
reviewed by the Planning Board. 

5. The preservation and enhancement of the visual environment – The parking space 
includes expanded landscaped curbing at the front of the lot and the renovated building 
will improve the façade of the Property compared to existing conditions.  

6. The preservation of historic districts buildings and structures of historic or architectural 
interest – The Property is not in the historic district and the existing building is of no 
architectural interest.  
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7. The protection of natural resources, including groundwater, surface water, wetlands, 
wildlife habitat and air quality – There are no nearby natural resources.  Existing 
vegetation will be retained and expanded, landscaped curbing will bound the parking 
spaces in the front setback will be property will be served by municipal water and sewer.  
The proposed landscaping and preserved wooded area to the rear (approximately one-
third of the area) will protect natural resources.  
 

The variances are required because available parking spaces are limited by the Property’s 

configuration, location of the existing building, access from Burkitt, and access to and from Lot 

43.  Parking spaces within the front setback are also located on other Bypass properties.  Clearly, 

granting the variances does not "in a marked degree conflict with the ordinance such that it 

violates the ordinance’s basic zoning objectives." Malachy Glen, supra, the New Hampshire 

Supreme Court also held: 
 

One way to ascertain whether granting the variance would violate 
basic zoning objectives is to examine whether it would alter the 
essential character of the locality.  Another approach to 
[determine] whether granting the variance violates basic zoning 
objectives is to examine whether granting the variance would 
threaten the public health, safety or welfare.  (Emphasis Added) 
 

The Property is located in the Business District on the Route 1 Bypass among other 

commercial uses, some of which also have parking in their respective front yard setbacks.  Here, 

the location of the 7 spaces and the distance from the lot line to the traveled portion of the road 

allow sufficient sight lines.  Accordingly, granting the variances for parking spaces in between 

the building and the road, and approving 7 spaces within the front yard setback will neither alter 

the essential character of the locatlity nor threaten the public health safety or welfare.  

3.    Substantial justice will be done by granting the variance. 
 

If “there is no benefit to the public that would outweigh the hardship to the applicant” this 

factor is satisfied.  Harborside Associates, L.P. v. Parade Residence Hotel, LLC, 162 N.H. 508 

(2011).  That is, “any loss to the [applicant] that is not outweighed by a gain to the general public 

is an injustice.”  Malachy Glen, supra at 109.   

Rigz is constitutionally entitled to the use of the lot as he sees fit, including the 

expansion, renovation, and site improvements, subject only to the effect of the Project on the 

parking requirements.   “The right to use and enjoy one's property is a fundamental right 

protected by both the State and Federal Constitutions.” N.H. CONST. pt. I, arts. 2, 12; U.S. 

CONST. amends. V, XIV; Town of Chesterfield v. Brooks, 126 N.H. 64 (1985) at 68.  Part I, 
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Article 12 of the New Hampshire Constitution provides in part that “no part of a man's property 

shall be taken from him, or applied to public uses, without his own consent, or that of the 

representative body of the people.”  Thus, our State Constitutional protections limit the police 

power of the State and its municipalities in their regulation of the use of property.  L. Grossman 

& Sons, Inc. v. Town of Gilford, 118 N.H. 480, 482 (1978).  “Property” in the constitutional 

sense has been interpreted to mean not the tangible property itself, but rather the right to possess, 

use, enjoy and dispose of it.  Burrows v. City of Keene, 121 N.H. 590, 597 (1981) (emphasis 

added).    

The Supreme Court has also held that zoning ordinances must be reasonable, not arbitrary 

and must rest upon some ground of difference having fair and substantial relation to the object of 

the regulation.  Simplex Technologies, Inc. v. Town of Newington, 145 N.H. 727, 731 (2001); 

Chesterfield at 69.  

Rigz reasonably seeks to expand and renovate the existing outdated structure to house a 

permitted business.  Because the goals of the zoning ordinance to protect sight lines and reduce 

traffic conflicts and are all met by the Project, the public will not benefit from denying the 

variances.  Denial of any variance, however, greatly harms Rigz who will be unable to 

reasonably improve the Property with an expanded building for its business.  Accordingly, the 

loss to the applicant from denial of the variance far exceeds any gain to the public from such 

denial.  

4.    Granting the variances will not diminish surrounding property values  
 

 The proposed use is entirely permitted and retains a buffer to the abutting residential 

properties.  Allowing parking spaces to be sighed in front of the principal building, and 

permitting 7 parking spaces in the front yard will have no impact on the value of surrounding 

properties.  

5.    Denial of the variances results in an unnecessary hardship 
 

a. Special conditions distinguish the property/project from others in the area- 
 

The Property is currently developed with an existing building, dictating the location of 

any addition.  The residential lots behind the Property are entitled to a 50 ft. buffer between the 

lot line and commercial off street parking, access lanes, or vehicular maneuvering.  PZO 

§10.1113.31.  Finally, the Property is burdened by existing traffic into and out of Lot 43 and in 

and out of Burkitt Street.  These factors combine to create special conditions.   
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1) OWNER OF RECORD:  OWNER OF RECORD:  RIGZ ENTERPRISES, LLC 18 DIXON LANE DERRY, NH 03038 SITE INFORMATION: TAX MAP 160, LOT 29 822 US ROUTE 1 BYPASS PORTSMOUTH, NH 03801 RCRD: 6435-0275 AREA: 29,603 SF, 0.68 ACRES 2) PARCEL IS IN BUSINESS ZONE (B): MINIMUM LOT AREA.........................................20,000 SF MIN. LOT AREA PER DWELLING UNIT......2,500 SF MINIMUM FRONTAGE.........................................100 FT MINIMUM DEPTH..................................................80 FT SETBACKS: FRONT..........................................................20 FT SIDE..............................................................15 FT REAR............................................................15 FT MAXIMUM BUILDING HEIGHT..........................50 FT MAXIMUM BUILDING COVERAGE................35% MINIMUM OPEN SPACE....................................15% 3) COVERAGES: BUILDING COVERAGE EXISTING BUILDING COVERAGE BUILDING         1995 SF    1995 SF EXISTING STRUCTURE           1995 SF          1995 SF BUILDING COVERAGE 1,995 / 29,603 = 6.7% PROPOSED BUILDING COVERAGE BUILDING       6010 SF  6010 SF PROPOSED STRUCTURE    6010 SF  6010 SF BUILDING COVERAGE  6010/29603 = 20.3% OPEN SPACE EXISTING OPEN SPACE BUILDING COVERAGE..................................1,995 SF ASPHALT.......................................................22,877 SF SIDEWALK............................................................331 SF RETAINING WALL...............................................26 SF GRANITE CURB          127 SF        127 SF     127 SF TOTAL LOT COVERAGE        25,356 SF       25,356 SF EXISTING OPEN SPACE = 29603-25356 = 4247 SF EXISTING OPEN SPACE = 4247 / 29603 = 14.3% PROPOSED OPEN SPACE BUILDING COVERAGE................................6,010 SF ASPHALT DRIVEWAY.................................18,143 SF SIDEWALK..........................................................660 SF GRANITE CURB          183 SF        183 SF     183 SF TOTAL LOT COVERAGE   24,996 SF 24,996 SF PROPOSED OPEN SPACE = 29603-24996 = 4607 SF PROPOSED OPEN SPACE = 4607 / 29603 = 15.6% 4) PARKING REQUIREMENTS PARKING SPACES AS PER PORTSMOUTH ZONING ORDINANCE 10.1112.321, PARKING SPACES FOR RETAIL USE SHALL BE 1 SPACE PER 300 SF OF GROSS FLOOR AREA. 5,170 SF GFA x 1 SPACE/300 GFA = 17.2 = 18 SPACES 18 SPACES REQUIRED 18 SPACES PROVIDED PARKING SETBACKS AS PER PORTSMOUTH ZONING ORDINANCE 10.1113.40 OFF-STREET PARKING AREAS, ACCESSWAYS, MANEUVERING AREAS AND TRAFFIC AISLES SERVING USES IN A BUSINESS DISTRICT SHALL BE AS FOLLOWS FRONT PARKING SETBACK................................20 FEET 5) THIS SITE PLAN SHALL BE RECORDED IN THE ROCKINGHAM COUNTY REGISTRY OF DEEDS. 6) ALL IMPROVEMENTS SHOWN ON THIS SITE PLAN SHALL BE CONSTRUCTED AND MAINTAINED IN ACCORDANCE WITH THE PLAN BY THE PROPERTY OWNER AND ALL FUTURE PROPERTY OWNERS. NO CHANGES SHALL BE MADE TO THIS SITE PLAN WITHOUT THE EXPRESS APPROVAL OF THE PORTSMOUTH PLANNING DIRECTOR.

AutoCAD SHX Text
7) AS PER THE PORTSMOUTH ZONING ORDINANCE THE GRADE PLANE SHALL BE THE FINISHED GROUND LEVEL ADJOINING THE BUILDING AT ALL EXTERIOR WALLS. WHEN THE FINISHED GROUND LEVEL SLOPES AWAY FROM EXTERIOR WALLS, THE REFERENCE PLANE SHALL BE ESTABLISEHD BY THE LOWEST POINTS WITHIN THE AREA BETWEEN THE BUILDING AND THE LOT LINE, OR WHEN THE LOT LINE IS MORE THAN 6 FEET FROM THE BUILDING, BETWEEN THE BUILDING AND A POINT 6 FEET FROM THE BUILDING. THE GRADE PLANE WAS FOUND TO BE 29.90' 8)  BUILDING HEIGHT FOR A PITCHED, HIP, BUILDING HEIGHT FOR A PITCHED, HIP, OR GAMBREL ROOF IS CALCULATED AS THE VERTICAL MEASUREMENT FROM THE GRADE PLANE TO THE MIDWAY POINT BETWEEN THE LEVEL OF THE EAVES AND THE HIGHEST POINT ON THE ROOF RIDGE AS PER PORTSMOUTH ZONING ORDINANCE. THE LEVEL OF THE EAVES IS 44.71'. THE HIGHEST RIDGE IS 54.92'. THE MIDPOINT IS 49.82'. 9) THE BUILDING HEIGHT WAS DETERMINED THE BUILDING HEIGHT WAS DETERMINED TO BE 19.92' USING A MIDPOINT HEIGHT OF 49.82' AND A GRADE PLANE OF 29.90'.  10) SITE CONDITIONS SHOWN ON LOT 43 SITE CONDITIONS SHOWN ON LOT 43 ARE PROPOSED.
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Tax Map
Portsmouth, New Hampshire

2022

  This map is for assessment purposes only.  It
is not intended for legal description or conveyance.
  Parcels are mapped as of April 1.
  Building footprints are 2006 data and may not
represent current structures.
  Streets appearing on this map may be paper
(unbuilt) streets.
  Lot numbers take precedence over address
numbers.  Address numbers shown on this map
may not  represent posted or legal addresses.
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