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CITY OF PORTSMOUTH      ZONING BOARD OF ADJUSTMENT  

DAN SMITH MANAGEMENT GROUP, LLC  

In Re: Application for Variance 
407 The Hill #6-16 

Map/Lot 0118-0026-0004 
Portsmouth, New Hampshire 

STATEMENT OF FACTS AND LAW 

This Statement of Facts and Law is submitted on behalf of Dan Smith Management Group, 
LLC (the “Applicant”) with respect to the real property located at 407 The Hill (identified at Map-
Lot 0118-0026-0004, the “Property”) in connection with an Application for a variance to permit 
residential use on the ground floor of the Property pursuant to Section 10.642 of the Portsmouth 
Zoning Ordinance (the “Ordinance”).  

All testimony, statements, representations, evidence, plans, reports, studies, exhibits and 
other information submitted to or to be submitted by or on behalf of the Applicant in connection 
with the Application at or prior to the public hearing on the Application (including but not limited 
to the plans, reports, studies and other material attached hereto) are incorporated by reference 
hereto.  

The Applicant requests that the Zoning Board of Adjustment (the “ZBA”) approve this 
Statement of Facts and Law as the specific findings required pursuant to RSA 676:3, I. 

A. Background and Description.

1. The Property consists of a 2-1/2 story house, with a side gable roof and clapboard
exterior, built on Deer Street in 1761 and known as the “Samuel Beck House” and also as the 
“Hart-Treat House.” It was relocated, along with the surrounding houses, as part of the City’s urban 
renewal activities of the 1960’s and 1970’s.  

2. As a well-preserved example of late-colonial architecture with an early Federal
period door surround, the house was added to the National Registry of Historic Places in 1973. 
According to the National Registry of Historic Places, the historic function of the house was 
“domestic,” and the historic sub-function was “single-family dwelling.”  

3. Since 2001, the Property has been part of  The Hill of Portsmouth Condominium.

4. The Applicant owns and operates the Property. The ground floor is currently
utilized for offices with the upper floor being utilized for residential use by the Applicant’s 
principal, Jeffrey Deuink. 

5. The highest and best use of the Property is as a residential dwelling, with the ground
floor converted from office use to residential use. 
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6. For zoning purposes, the Property is located in Character District 4 – Limited (CD4-
L1), as well as the Historic District and the Downtown Overlay District. 

7. Although single family dwellings are generally permitted in the CD4-L1 district
(see Zoning Ordinance, §§10.440(1.10), 10.5A41(Fig. 10.5A41.10A), Section 10.642 of the 
Zoning Ordinance prohibits residential principal uses on the ground floor in the Downtown 
Overlay District.  

B. Details of Request

8. The Applicant requests a variance from Section 10.642 of the Zoning Ordinance to
allow the residential use of the ground floor of the Property. 

C. Variance Standards

1. The variance will not be contrary to the public interest.

9. A variance is contrary to the public interest when it unduly, and to a marked degree,
conflicts with the Zoning Ordinance such that it violates the Zoning Ordinance’s basic zoning 
objectives. Malachy Glen Assocs., Inc. v. Town of Chichester, 155 N.H. 102, 105 (2007). There 
are two methods for determining whether a variance will violate the Zoning Ordinance’s basic 
zoning objectives: (1) “whether granting the variance would alter the essential character of the 
neighborhood” or (2) “whether granting the variance would threaten the public health, safety, or 
welfare.” Harborside Assocs., L.P. v. Parade Residence Hotel, LLC, 162 N.H. 508, 514 (2011). 

10. The variance requested here will not alter the essential character of the
neighborhood. The Property is located in the Historic District, and the purpose of the district is to 
preserve the architectural and historical resources of the City of Portsmouth and conserve property 
values. The purpose of the district is also to strengthen the local economy and promote use of the 
district for education, pleasure and welfare of residents and visitors. See Zoning Ordinance, 
§10.630. Allowing residential use on the ground floor will promote these goals consistent with the
Property’s historic use and its highest and best use and without any material impact on the
neighbors or public at large.

11. Furthermore, the variance will not alter the essential character of the neighborhood
because this Board recently granted a  variance for 411 The Hill to be used entirely as a single-
family dwelling.  

12. The variance will not threaten the public health, safety, or welfare of the City.
Allowing residential use on the ground floor of the Property does not inherently create a health, 
safety or welfare concern, and there is no reason to suspect that granting the variance in this case 
will. To the contrary, conversion of the entire property to residential use will likely reduce vehicular 
and pedestrian traffic, which will improve the overall safety and welfare of the area.  
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2. The spirit of the Zoning Ordinance is observed by granting the variance.

13. The requirement that the variance not be “contrary to the public interest” is “related
to the requirement that the variance be consistent with the spirit of the Zoning Ordinance.” 
Malachy Glen Assocs., Inc. v. Town of Chichester, 155 N.H. at 105. For the reasons discussed 
above, allowing residential use on the ground floor of the Property will observe the spirit of the 
Ordinance and allow the Property to be used in a way that is consistent with its historic use and its 
highest and best use.  

14. Furthermore, allowing residential use on the ground floor will complement and
enhance the City’s architectural and historic character and contribute to its sense of place, which 
is the overall intent and purpose of the ordinance.  

3. Substantial justice will be done by granting the variance.

15. The “substantial justice” element of a variance is guided by two rules: (1) that any
loss to the individual that is not outweighed by a gain to the general public is an injustice, and (2) 
whether the proposed development is consistent with the area’s present use. Malachy Glen Assocs., 
Inc. v. Town of Chichester, 155 N.H. at 109. As noted above, the variance will promote the 
Property’s use in a manner which is consistent with the use of the neighborhood, its historic 
residential use, the purpose of the Historic District, and its highest and best use.  

16. Denying the variance will be detrimental to the Applicant. It will needlessly harm
the Applicant by denying residential use of the ground floor, where residential use is already 
permitted on the upper floor. The proposed use is consistent with the area’s present use because 
residential use is already permitted on the upper floor and a variance allowing a single-family 
dwelling was previously granted with respect to 411 The Hill. Denying the variance will also cause 
harm to the Applicant by limiting the economically viable use of the Property.  

17. On the other hand, there will be no benefit to the public in denying the Application.
The granting of a variance to allow residential use on the ground floor will not result in any of the 
harm the Ordinance seeks to prevent. The harm to the Applicant of strict enforcement of the 
Ordinance will outweigh the nonexistent benefit to the public. Granting the variance will therefore 
result in substantial justice.  

4. The values of surrounding properties will not be diminished.

18. As set forth above, allowing residential use on the ground floor of the Property will
benefit the City as a whole and the neighborhood in particular. Furthermore, conversion of the 
ground floor to residential use will not require any alterations to the exterior of the Property and 
will improve its historical integrity. The similar conversion of 411 The Hill has not created any 
problems or concerns for any of the neighbors of the surrounding properties. Granting the variance 
therefore will not diminish the value of the surrounding properties.  

5. Literal enforcement of the provisions of the Zoning Ordinance would result
in an unnecessary hardship.
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19. A landowner need not establish that a variance is “necessary for a property’s use, 

only that the proposed use is reasonable given the particular conditions of the property. See 
Harborside Assocs., 162 N.H. at 519. “This factor, however, does not require the landowner to 
show that he or she has been deprived of all beneficial use of the land.” Harrington v. Town of 
Warner, 152 N.H. 74, 80-81 (2005) (emphasis added). The question of whether the property can 
possibly be used differently from what the applicant has proposed is not a material consideration. 
Malachy Glen, 155 N.H. at 108. 

 
i. No fair and substantial relationship exists between the 

general public purposes of the ordinance provision and the 
specific application of that provision to the property 
because: 

 
20. Restricting the Applicant’s ability to utilize the ground floor for residential use 

would reduce the utility of the Property for its historical use. Exclusively allowing residential use 
on the second floor while restricting residential use on the ground floor is not the highest and best 
use of the Property and does not support the City as much as it could. As discussed above and as 
evidenced by the historical record, including the records from the National Registry of Historic 
Places, the Property has a history of being used for domestic and residential purposes. None of the 
harms that the Zoning Ordinance is intended to prevent, such as diminishing the surrounding 
historic properties or failing to preserve the historical significance of the Property, will occur by 
strictly applying the Zoning Ordinance in this case.  

 
ii. The proposed use is a reasonable one because:  

 
21. On the other hand, the Property is well suited for residential use on the ground floor. 

As residential use is already permitted on the floor above, allowing residential use on the ground 
floor would simply expand the already reasonable use of the floor above. Moreover, as previously 
stated, because 411 The Hill has been permitted to utilize its property for single-family dwelling, 
it would be reasonable to allow the Property in the same neighborhood to do the same. Finally, the 
prior historical use of the Property entirely for residential purposes is indicative of its 
reasonableness.  

 
22. Although residential use is already permitted on the second floor, granting the 

variance will strengthen the economic vitality that the residential use brings to the City while 
increasing the pleasure of the residents of the Property by providing more living space for 
residents. Allowing residential use on the ground floor therefore will not impact the existing 
character of the neighborhood or the surrounding properties which also enjoy residential uses. 
Likewise, granting the variance will not burden the area, as it would enhance the character of the 
area by allowing additional space for residential use and will likely increase the safety of the area 
from a pedestrian and vehicular standpoint.  

 
23. In these circumstances, a denial of this variance would result in unnecessary 

hardship. 
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The Applicant reserves the right to amend, modify, and/or supplement this application on 
or before the hearing thereon.  
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Catalog Number P0007 52 02a

Collection Arthur l. Harriman Photograph

Title Hart-Treat House

Date 1 938-1 939

Year Range from 1935

Year Range to 1945

Description

See P07_52_02 for image.

Photographer Harriman,Arthurl.(portsmouth)

Object Name Negative, Film

Print size 5"x4"

Search Terms

The Hart-Treat House on its original
Iocation, 107 Deer Street, Portsmouth, NH

Hart-Treat House (The Hill, aka Beck,

Samuel House)

Deer Street

Old State House

Vaughan Street Urban Renewal project

Hill,_IIe_€ortsESUh)

Historic buildings

Steps

Balconies

Building relocation

Urban renewal

State houses

Hart, Samuel, 1741-1813

Ham, George, c1767 -1832
Treat, Samuel, 1788-1 862

Harriman family

Harriman, Arthur llsley., 1 87 5-1947

Subjects

People
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Category 8: Communication Artifact
Subcategory Documentary Artifact
Container
Accession date 10119/2006

,\l{zn lw^* {, 153

J arnL,+ I +v*rn-l te 53
Scope & Content / Abstract:
Two account books kept by an unidentified Portsmouth merchant. Names in expenses include Irah Rugg (carpenter), Toby and Littlefield,
Alexander Ladd, the Portsmouth Steam Factory, and the Portsmouth Steam Planing Mill. Many other local names included. Indexed - see

multimedia files for pdf.

Disposition date:

Conditions of Access & Use:

Allied Materials:

Collection
Event
Medium

Unidentified Account Books

Catdate 10/1912006

Catby Kindstedt, Susan Stowe

Display value

Status date

Status by
Status

1011912006

Kindstedt, Susan Stowe

OK

Condition Good

Condition by Kindstedt, Susan Stowe

Cond date

Cond notes

1011912006

Appraisor
App notes

Acq value

Value date

Current value min
Current value max

Ins policy#

Ins company
Ins rep

Ins phone#

Ins premium
Ins value Policy exp date

Temp loc

Date

Invn date

By/Until
lnvn by

Subjects Portsmouth (N.H )
Merchants

Classification

Search terms

Page I

Barker & Adams

Concord & Portsmouth Railroad
Eastern Railroad Company

Eliot (Me.)
Fisher and Eldredge

George Ralmes' shipyard
Gilbert and Head

Grant and Lewis
Greenland (N.H.)
Hastings and Pierce

John Yeaton & Son

Jones and Chesley

People Abbott, George Plaisted, 1 82 l-1910
Adams, Joseph B., 1818-1874

Adams, Samuel E., 1810-l892
Akerman, Joseph Day, l8l0-1883
Akerman, Leonard, c17 98-187 6

Allen, Frank, dfl. 1857

Badger, Samuel Augustus, 1794-1851

Ball, Trueworthy Muchmore, c I 8 I 5- 1 890

Barker, Jonathan, 1792-1866
Barnes, Johl E. H., 1810-1858

Bartlett, James Pierepont, I 820-l 896

Beck, Andrew Jackson (Col.), l8l l-1892

Other#
Refer code

Accession# 2006.0249

Received as Found in Collection

Source Untrmown

Creditline
Home loc Vault

Identity Statement:

Title: Unidentified Account Books
Dates ofcreation: 1856-1858

Context:

Structure:
Disposition:
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Caprarm Wrllrenr Rrcp HousE, 93 De'rR. SrRrer, Ponrsr'rourn

As early as rT+r this house was owned by John Newmarch. Capt. Rice, who later lived here, was a noted

seu capiuin and privateersman of the war of rBrz. In t}t4 a "Calico Party" was held at his house, and the

ladies1yereinvited ro cut the dress patterns they desired from the bales of calico which one of Capt. Rice's

ships had captured from the British.

Hanr-Tnnar House, D.eEn Srx.Eet, PoRrsvroura

Daniel Hart who owned much property in this vicinity is said to have built this house. It was listed in the

inventory of his estate in ry4o. The stone steps and the small iron balcony which adorn the house were

from the OId S'fate House.

--+*,**
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Fig. z19
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lT\HE Samuel Beck House
L 1c. nro-laoo) on Deer

Street reflects a late 78th
c enh)ry c entr al - chirnneg
house common to all parts of
Neu; Erqland. The hand-
some colurnned doorusag is
of a tgpe which came to New
England after the Reaolu-
tion and gained in popularitg
at the turn of the 19th century,

As it stands todag (right),
the house has been coaered
uith modern exterior siding,
u;hich mag harse protected
the earlier clapboards. Duri.ng
the last centutA,,a doorwag (
lDas a)t through on the uppdr.
story to a srnall wrought iron
balcong which has since-
been rcmoaed.

Old photographs show
windota caps abooe the first
story roindows on the front,
as restored in the drawing
(abooe). The later balcong
.door has been replaced bg
a matching windou aboae
the front door, and all windows
contain nea six orser six sash
ltghts.

Although the finelg detailed
Federal stgle door enframe-
rnent has remained, essentialfu
intact, th e s emt - cir cular
uind.ow light and doorhaae
been replaced.. Anothei house

on Deer sfieet has a ne-arfu identical dooruag, and its original fan-li.ghtand, 6-panel.ed door harse been copied to show-how the Beck" iottZ pia"
mag hatse once appeared.

\h"" home 'i.s f-urther -enhanced bu a unique red. sand,stone found,ationand front steps. Blocks - of this sand.stlone ar*o 'form the t;;; of tie uood.encolitmns on either side of the door. Urbai Reneiat- it""i" iri o road.through thi* an_d ad,jacent properties requires the rero,carti 
-oy"1h" 

hourn.As -an - integral part 
_ of the _ house, these attactiae founi,fion brocks

usould be remotsed and replaced on a nell site as part 'of the iestoration
ofthis structure.

Pqge 3O
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rTlHE Samuel Beck House
L b. nzo-laoo) on Deer

Street reflects a late l\th
c e nturu c entr al - chimneg
house iommnn to all Par* of
New England.. The hnnd.'
some colwnned d,ooru;ag is
of a fupe ahich carne to New
Enelnnd after the Reaolu-
tion and gained in PaPularitg
at the turn of the 79th cetutury,

As i.t stands tad,w btsht)'
the h.ouse has been cooered
uith modern erterior sid,ing,
uh'ich maa harse Protectad
the earlier clapboards, During
the l.ast centurA,g dootwag L
1Do.s ctlt through on the uqqdr.
story to a xnall wtought i,ron

balcona uhi,ch has since-
been remooed.

OldphotograPhs show
aoindow caps abooe the first
storg windous on the front,
as reslored in the drauing
(aboae). The later balconY
door has been replaced bg
'a 

matching windoa abooe
the frant door, and all oind,ows
conioin new si,r ooer six sash
lls.hts.

- 
Althoueh the finela detailed

Federal style doot enfrane-
ment has i emaineil e ss enti*ll4
intact, the s efit -circular
usindow lieht and doorhwe
been replnced, Anothei house

on Deer Street has a nearfu id.entical doonaag, and i* ariginal fon;lL,l\t
and. 1panebd door lwae bein copied to show how the Beck house facade
mag haoe once appaared,

it X har.ne b further enhancail bg a unique ,e4 slndstone .fou'ndntion
anil front-'step*. Blocks of this sand,stbne al.so form the -base of the uooden

"olrin* on either side- o! the d.oor. Llrbarl Reneual plans -for a toad
thriugh this and. adjacent properti.es requires the relOcati.on of the house.

As ;" integral poit of 'thd hoase, 
'these 

attra.cth)e fu,nd,ation blocks
would. be remooed, and repl.aced on a nan) site as part af the restoration
of this struchtre.
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Pain, William

-Plctu s $

j

L/
in
N.\
N

\\

N
s'tt
:

q$

& Ju/,plmt/:

'-ih
. OIJ iJ tt?

c iltrfulhltt,t,
I _l:t-* --

;r-'--- J

a

I

I

,L

I

,

t.
t

tL__l

/
,

I

I

I

I

I
I

z

.t





Ner tax map(19?9)U1B 1s1251 size
01d tax nap i 1* lot 5 sizE

Ornen SHAIMS, R.A.&S.N. & FISItsEIN A..
Address IIiIl Realty T"ust T?uSt6es

25 Maplevood 03801

cldngharo Cor:nty Reglstry of Deeds
Road; Exeter, New llanpshire

senta in existing sutrrey's,
NBx

0 & l-790
*Estirnate 5 other:between 1261

and 1807

offices

,c name
nalll'e

t use, if

(formerly I'Ilart-Treat" 
)

Beck

house
different

7972

Ibom Deer St. urban renewal)

lit !* li'2 !1.'.i

[1'1r i:;:, ,t

non-contrtbutffie x Intrusion

Description
Date taken

Sam-re1 - ]-760
..r.--

1'stvtr'e .earl{-E@lNo. of stories 2}
late Georgiaa

2.0vera1J plan: Rectangular.

S.Foundationr H.ckx Stone_ Poured concrete_ Concrete bl.ock_
Artifictal stone 0ther

4.lfal-l strusturo:i{mdfmae4 &nlck_ Stone_ Other_
Ef uood: fust and beam- F"]loon frane,

5.'riall coveri.:ng; OlapboardS_'dood shingle_ t!.ushboani_ Iui.tation ash.l.atr_
H.ck_ Stone_ Stucco Coupos-ttton boarrl_ Aluniaura_ Yhyl_
Sreet oetal_ Asphalt shlagJ.es- 0ther-

6.Roof : Gable x Hlp- Sh€d- l{ansard- Uat- Gaabral_ Other_

T,speciflc f,eatures (locat-iore rlor, allpearance of .porches, rrindors, doors,
Lhi.mi,es, do:rrers, elLs/n:ings--see also descriptlon), decoratirre elenents:
lUodern upod front steps, paine type doorway c. 1800, restored 6/6 sash throughout

E.Gutbuildi.nge:

PCRTShAOUTH
ADN/CCATES, IbSC.

No. of bays b x 3

(ovetr. . .. "
?,9. BOX +o6d . PORTSMOUIH, Nl,lX/ HAMPSHIRL oiSoT

603-+31-Zt+99

I Photo ro11 20 rro o 33
ilegati.ve $fTil Portsaouth-Evocates

\



5 x 3 bay central chjmney house, rerrpdled c. 1800-1810 w:ith Willianpalne tylie fanIight doorway (fan gone, plain glass). Tko windows on each side of door and
one above front door; only one window present N side each floor- two on S side
and four across rear with new rear door 5-bay without window abo\ren Short
return of molded cornice on ends. llbod shingle restored roof.

The Beck Hor-lse is significant for its exterior Federal woodwork dating from the
early ni-neteenth century. Tlre pedimented and fan-lighted door enfrarnsnent of applied
co1uru:s is one of a very few examples of this early Adamesque style in the city.
These additions as well as the umrsual Connecticut sandstone foundation facing
stone and steps illustrate improvernents to an earlier streetscape j-n portsnouih's
greatest period of rebuilding (NR form)"

rliography:

Hor,r,ells, fig. 279

NH Profiles , f'eb. a969, March 7970.

Deeds 65:155 (7767).

Tax Records 1807-1820

Prolate # 2OBg (7756:.no house here).
fil-r
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Other Places of Interest around Samuel Beck House

Samuel Beck House
Latll-ong : 43 .07 8333,-70.760000
Category:National Registry of Historic Places

Wikipedia Article: Samuel Beck House

Updated: 2021-03-28

The Samuel Beck House is a historic house at 410 The Hill in Portsmouth, New
Hampshire. Built about 176\, it is a well-preserved example of late colonial architecture
with an early Federal period door suffound. The building was moved to its present
location as part of a project to widen nearby Deer Street. The house was listed on the
National Register of Historic Places in 1973.

I)escription and history
The Samuel Beck House stands near the southwestern corner of The Hill, a cluster of
historic houses southwest of the junction of Deer and High Streets. These houses were
relocated to this area as part of a road widening project. The Beck House is 2-ll2 stories
in height, with a side gable roof and clapboarded exterior. It is five bays wide and two
deep, with alarge central chimney, and an early Federal-period front door surround with
an arched fanlight. The interior retains original lSth-century features, including paneled

,;.illirr',,

1',r1.,1,1131:r-i

Map data 02022 Google



fireplace surrounds, and a three-run winding staircase in the front entry vestibule.

The land where this house originally stood on Deer Street was platted in 17T0 and
subdividedin 1.756. It was purchased by Samuel Beck in 1761. The neighborhood,
populated in the early 20th century by Italian immigrants, was subjected to urban
renewal activities in the 1960s and 1970s. This house was one of a number that was
relocated to form The Hill, while others were ruzed or moved elsewhere.

Note: Not all of the article text is shown. To view the entire article click on the
Wikipedia Article link above.

Wikipedia text is available under the Creative Commons Attribution-ShareAlike License



r{ot,* *{ %"t, #*n ry" ffi *Fuq* o illg* *s
Historic Significance:

Architecture/Engineerin g

Architect, builder, or engineer:
Kilham & Hopkins

Architectural Sfyle:
Coionial Revival

Area ofSigni{icance:
Community Planning And Development, Architecture

Period of Significance:
t900-1924

Owner:
State,Local,Private

Historic Function:
CommercelTrade,Domestic,Education

Historic Sutr-function:
Multiple Dwelling, School, Single Dwelling, Specialty Store

' Current tr'unction:
Commerce/Trade, Domestic, Landscape

Curretrt Sutr-function :

Multiple Dwelling, Park, Single Dwelling, Specialty Store

rtc.
Bartlctt, Josiah. I{ouse (ad<lecl l97l - - #710000-50)

Main St. , Kingston

Historic Signilicance:
Person

Historic Person:
Bartlett,Josiah

Significant Year:
1795,1774

Area ofSignificance:
Politics/Government

Period ofSignificance:
l'754-1799

Owner:
Private

Historic Function:
Domestic

Historic Sutr-function:
Single Dwelling

Current Function:
Domestic

Current Sub-function:
Single Dwelling

h

rd>,
Beck, Sarr.ruel, IIouse (added 1913 - - #73000167')
'lhe Hill . Portsnlouih

f'1
Acr,.,r"S q"#'':t p

Historic Sign ificance:
Architecture/Engineering

Architect, huilder, or engineer:
Unknorvn

Architectural Style:
(Jther. Federal

,{rea of Significance:
Arclritecture

Pcriod of Significance:
17 50-1759

0wner:
Loca]

Historic !unclion:
Domestic i

l:
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Exterior Photos of 407 The Hill



Exterior Photos of 407 The Hill Cont.



Interior Photos of Dwelling Unit on Second Floor
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Interior Photos of Dwelling Unit on Second Floor Cont.
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Interior Photos of Dwelling Unit on Second Floor Cont.



Interior Photos of Dwelling Unit on Second Floor Cont.



Interior Photos of Dwelling Unit on Second Floor Cont.
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Interior Photos of Dwelling Unit on Second Floor Cont.
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Interior Photos of Dwelling Unit on Second Floor Cont.



Interior Photos of Dwelling Unit on Second Floor Cont.



Sketch of Interior on Ground Floor



Interior Photos of Ground Floor



Interior Photos of Ground Floor Cont. 



Interior Photos of Ground Floor Cont.



Interior Photos of Ground Floor Cont.



Interior Photo of Door on Ground Floor
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