
 

1 
 

VARIANCE #2 from PZO 10.1251.10 and PZO Section 10.1252.40 

Relief Requested 

The Applicant (Colbea, LLC) request a variance from the Portsmouth Zoning Ordinance 

(“PZO”) Section PZO 10.1251.10, to allow for a greater aggregate sign area than the maximum 

area of 1.5’ per linear foot of the building frontage per establishment (Sign District #5).   Under 

the PZO, 240 Square Feet (“SF”) is allowed and the Applicant requests relief to allow for an 

aggregate sign area of 789.39 SF.  

Acknowledging that the requested square footage seems quite high, the number is, 

nonetheless, deceiving for the reasons that follow and is being requested out of an abundance of 

caution.   

The amount of requested square footage is due to calculating ‘light spillage’ from the 

colored areas of the Canopy Sign Area.  Stated more particularly below, the light spillage will 

likely be less than what is being requested, however, it is nearly impossible to calculate the 

square footage when the 1” LED Red/Yellow Stripe (“Stripe(s)”) is illuminated.  Illuminating the 

Stripes is the impetus for this request.  If the calculation were only based on the size of the 1” 

Stripe, the sign would otherwise comply with the PZO.  

In fact, if the Applicant were to exclude the Stripe all together but calculate the aggregate 

signage of the pectens and, all other signage for the Property, the total aggregate signage would 

135.75 SF, which is well below the allowed 240 SF.   

Property Background/Facts 

The Applicant is the owner of 90 Gosling Road (formerly 1980 Woodbury Avenue) in 

Portsmouth, NH, which is sometimes referred to as Tax Map 239, Lot 11 (the “Property”).   
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The Property is zoned Gateway Corridor (“G1” (a Mixed Residential District)) and sits right 

on the border of Portsmouth and Newington, NH.   

The Applicant has secured all permitting to begin construction of its own brand of fueling 

station, Season’s Corner Market.    

The Property is a corner lot with ingress/egress along both Gosling Road, as well as 

Woodbury Avenue. 

Current Approved Sign Permit 

The Applicant has secured a sign permit that is allowed under the PZO, however, for reasons 

stated below the approved signage is far larger and more intensive than what the Applicant 

would prefer and, consequently, the PZO permits the ‘larger’ ask but does not permit the 

preferred smaller ask.  

Currently, the approved permit (Permit attached as Exhibit “A”) allows the Applicant to 

have a Canopy sign that nets 142.75 SF that counts towards the total aggregate sign area for the 

Property.  

The approved sign permit, includes 4 Pectens, as well as a total of 4 separate illuminated 

Stripes.  See Exhibit “B” (Sign Plan as currently allowed).  The Stripes are ‘broken up’ in order 

to comply with PZO’s aggregate sign area requirement of a maximum of 240 SF.  Likewise, to 

fill in the space between said breaks, additional Pectens were added (totaling 4), which also 

comply with the PZO.   

The Applicant would prefer to have a longer contiguous Stripe, as well as only 2 Pectens.  

Thus, a less intensive sign.  See Exhibit “C” (Sign Plan as proposed). 
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However, if the Stripe were permitted as the Applicant desires, the longest band would be 

460.74 SF and the shorter band would be 192.90 SF, thus increasing the aggregate sign area to 

789.39 SF1 – even though this alternative plan equals 2 Pectens with 2 longer Stripes v. 4 Pectens 

with 4 broken up Stripes.   

Furthermore, relief is also needed relative to the illuminated area as per PZO Section 

10.1252.40 (Canopy Sign Area).  The Stripe is illuminated and, thus, the City considers it part of 

the aggregate sign area.  See Exhibit “D” (Example of sign at night).  

Illumination is understandably difficult to measure.  The Applicant has added a dimmer in an 

effort to reduce light ‘spillage.’  However, it is near impossible to measure the size – or the 

square footage – of ambient light and its spillage.  Indeed, even as a layperson understands that 

light spillage is impacted by so many exterior factors such as cloud cover, sun/moon light, other 

signage light in the vicinity, street lights, etc.   

Thus, the Applicant is requesting relief from having PZO Section 10.1252.40’s provisions 

relative to “illuminated areas” being counted against any of the Canopy Sign Area’s size 

calculations.          

Variance Criteria 

Portsmouth Zoning Ordinance (“PZO”) Sections 

PZO 10.1251.10 and PZO Section 10.1252.40 

 

1. Granting the variance would not be contrary to the public interest because:  

 
1 This figure is conservatively based on calculating the entire face of the Fascia Board when illuminated.  
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The standard for prongs one and two of the variance criteria is whether the requested relief, if 

granted, will alter the essential character of the neighborhood or negatively impact the health, 

welfare, and safety of the surrounding area and mere conflict with the terms of the ordinance 

is insufficient as all variance requests are somewhat averse to an ordinance, hence why the relief 

is sought in the first instance.  Harborside Associates, L.P. v. Parade Residence Hotel, LLC, 162 

N.H. 508 (2011). 

Furthermore, it important to note that prong 1 is in the negative.  That is to say that it does 

not require the Applicant to prove that the proposed use is IN the public interest, but only to 

prove that it is NOT CONTRARY TO the public interest. 

Here, the immediate ask is to allow for a maximum aggregate sign area of 789.39 SF feet 

where 240 SF is allowed. 

The surrounding area contains many commercial properties and, likewise, many signs.  The 

proposed project contains within it several businesses such as the co-brand food/beverage 

service, fuel pumps, and a convenience store.   

The proposed sign is the Applicant’s standard sign.     

The proposed sign will be appropriate for the Zone and it will not alter the overall esthetic of 

the area since the area is commercial.  Moreover, the proposed sign herein will be a less 

intensive use than what is already permitted.  See Exhibit “A.”  

Consequently, there is no reason to believe that by granting this variance it would alter the 

essential character of the neighborhood since a fueling station/convenience store has been in 

place for so many years and there are many large signs in the area. 

Similarly, given that the same use has been active on this Property for so many years there is 

no reason to suspect or to conclude that an approval would negatively impact the health, welfare, 



 

5 
 

and safety of the surrounding area.  Indeed, there is simply no evidence to point to that would 

suggest the public is at any risk.   

Moreover, this ask is only in mere conflict with the PZO.   

 

2. If the variance were granted, the spirit of the ordinance would be observed because:  

As a matter of law, the analysis for both prongs one and two of the Variance criteria are the 

same.  As such, the Applicant incorporates and repeats the narrative of Prong 1 (above) and 

reiterates the same for Prong 2.  Harborside Associates, L.P. v. Parade Residence Hotel, LLC, 

162 N.H. 508 (2011). 

 

3. Granting the variance would do substantial justice because: 

Perhaps the only guiding rule [on this standard] is that any loss to the individual that is not 

outweighed by a gain to the general public is an injustice.  Malachy Glen Assocs. v. Town of 

Chichester, 155 N.H. 102, 109 (2007).     

Here, the loss to the Applicant in not approving this variance would far outweigh any benefit 

to the general public.   

The ask here results in a slightly larger Canopy Sign Area that, likewise, adds to the overall 

aggregate sign area – despite that the proposal is more subdued than what is approved.  

The proposed Canopy Sign will help bring in customers to the Property and it will not 

obstruct any views and/or sightlines. 

If denied, the public gains nothing, as this Proposal will be less intensive than what is already 

permitted. 



 

6 
 

 

4. If the variance were granted, the values of the surrounding properties would not be 

diminished because: 

The surrounding area is zoned to allow for the fueling station and there has been a 

convenience store in site for decades and, moreover, there is another convenience store/fueling 

station directly across the street on the Newington side of Gosling Road.  As such, this is an 

appropriate use for the area.  

Very plainly, there is no evidence to suggest that granting this relief would negatively impact 

the surrounding property values.   

 

5. Unnecessary Hardship:  

“Hardship,” under NH RSA 674:33, I (b) (1) (A) and (B) is a straight forward three step 

analyses; 

a. What are the special conditions of the property, if any; 

b. ‘No fair and substantial relationship exists between the general public purposes of 

the ordinance provision and the specific application of that provision to the 

property,’ which can be said another way that if the variance is granted would 

it unreasonably frustrate the purpose ordinance; and, 

c. Is the proposed use reasonable?  

First, the special conditions (a) are satisfied due to the small size of the Property and the use 

that has historically existed at this location for decades.  

The Property is a corner lot that is well suited for the in/out traffic that is inherit of a fueling 

station/convenience store.  
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What is being proposed is less intensive than what the Applicant is already permitted to do 

and furthermore, there is no objective manner to measure the ambient light from the illuminated 

Stripe.  As such, the PZO’s objective measurement requirement as to illuminated areas resulting 

in light spillage, in essence, becomes the hardship.    

To the extent that any residential areas will be impacted by the Proposal there is already 

adequate screening.  This Property is quite literally the Gateway from Newington into 

Portsmouth and is surrounded by several other commercial properties that would be expected to 

be in the vicinity of a fueling station.  

Next is (b), whether “[n]o fair and substantial relationship exists between the general public 

purposes of the ordinance provision and the specific application of that provision to the 

property.”  See NH RSA 674:33, et seq.  Or, again, if the variance is granted will it 

unreasonably frustrate the purpose of the PZO. 

The purpose and goals of the applicable ordinance is to ensure that signage does not get too 

large, too many, too unsightly, or cause any too many distractions. 

Here, recognizing that a request for 789.39 SF would appear to be a large ask, the extra 

square footage, the signage will not be abnormally large in comparison to many signs in the area.  

Furthermore, the proposal will appear smaller than what is approved even if the technical SF 

measures greater than what is allowed.  We contend the sign will be attractive as the Applicant 

has several similar businesses located throughout New England.   

Overall, we contend that what the Applicant is asking for with respect to this relief will not 

unreasonably frustrate the purpose of the PZO and is, indeed, appropriate for a fueling station.  
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Lastly (c), the proposed use for the Property is for a fueling station and the applicable Zone 

allows for that use and, to the extent further relief is needed for the convenience store piece, such 

a use has been present for so long that the proposed use is reasonable. 

 

 

 



















 

1 
 

VARIANCE #1 from PZO 10.1252.20 and PZO Section 10.1252.40 

 

Relief Requested 

The Applicant (Colbea, LLC) request a variance from the Portsmouth Zoning Ordinance 

(“PZO”) Section 10.1252.20, to allow for a greater aggregate Canopy sign area than 20 Square 

Feet (SF), where the PZO limits the square footage of a Canopy sign area in (Sign District #5) to 

20 SF.    

Relief is also need from PZO Section 10.1252.40, which defines the sign area of a 

canopy sign to “…include all text and symbols, whether or not illuminated, and all illuminated 

areas; but shall not include non-illuminated areas that are distinguished from the background 

only by color stripes.” (emphasis added).  

Property Background/Facts 

The Applicant is the owner of 90 Gosling Road (formerly 1980 Woodbury Avenue) in 

Portsmouth, NH, which is sometimes referred to as Tax Map 239, Lot 11 (the “Property”).   

The Property is zoned Gateway Corridor (“G1” (a Mixed Residential District)) and sits right 

on the border of Portsmouth and Newington, NH.   

The Applicant has secured all permitting to begin construction of its own brand of fueling 

station, Season’s Corner Market.    

The Property is a corner lot with ingress/egress along both Gosling Road, as well as 

Woodbury Avenue. 

Current Approved Sign Permit 
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The Applicant has secured a sign permit that is allowed under the PZO, however, for reasons 

stated below the approved signage is far larger and more intensive than what the Applicant 

would prefer and, consequently, the PZO permits the ‘larger’ ask but does not permit the 

preferred smaller ask.  

Currently, the approved permit (Permit attached as Exhibit “A”) allows the Applicant to 

have a Canopy sign with: 

- Four (4) Internally Illuminated 37.38" (H) x 34.76" (W) “Pecten Sign” “Shell Logo” (9.1 

SF) (Total of 4= 36.4SF) 

- Two (2) Internally Illuminated 3” (H) x 70’ 1” (W) Red/Yellow Stripes (17.52 SF) 

(Total of 2 = 35.04 SF) 

- Two (2) Internally Illuminated 3” (H) x 40’ 1” (W) (3.34 SF) (Total of 2 = 6.68 SF) 

 In sum, the terms of the above sign permit, as applied to the Canopy sign, include 4 Pectens, 

as well as a total of 4 separate illuminated Red/Yellow Stripes (“Stripe(s)”).  See Exhibit “B” 

(Sign Plan as currently allowed).  The Stripes are ‘broken up’ in order to comply with PZO’s 

requirement of a maximum of 20 SF – as each Stripe is less than 20 SF.  Likewise, to fill in the 

space between said breaks, additional Pectens were added (totaling 4), which also comply with 

the PZO.   

The Applicant would prefer to have a longer contiguous Stripe, as well as only 2 Pectens.  

Thus, a less intensive and seemingly smaller sign.  See Exhibit “C” (Sign Plan as proposed). 

However, if the Stripe were permitted as the Applicant desires, the longest band would be 

460.74 SF and the shorter band would be 192.90 SF, thus exceeding the required 20 SF – even 
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though this alternative plan equals 2 Pectens with 2 longer Stipes v. 4 Pectens with 4 broken up 

Stripes.   

Furthermore, relief is also needed relative to the illuminated area as per PZO Section 

10.1252.40 (Canopy Sign Area).  The Stripe is illuminated and, thus, the City considers it part of 

the Canopy Sign Area.  See Exhibit “D” (Example of sign at night).  

Illumination is understandably difficult to measure.  The Applicant has added a dimmer in an 

effort to reduce light ‘spillage.’  However, it is near impossible to measure the size – or the 

square footage – of ambient light and its spillage.  Indeed, even as a layperson understands that 

light spillage is impacted by so many exterior factors such as cloud cover, sun/moon light, other 

signage light in the vicinity, street lights, etc.   

Thus, the Applicant is requesting relief from having PZO Section 10.1252.40’s provisions 

relative to “illuminated areas” being counted against any of the Canopy Sign Area’s size 

calculations.      

Variance Criteria 

Portsmouth Zoning Ordinance (“PZO”) Sections 

 PZO 10.1252.20 and PZO Section 10.1252.40 

 

1. Granting the variance would not be contrary to the public interest because:  

The standard for prongs one and two of the variance criteria is whether the requested relief, if 

granted, will alter the essential character of the neighborhood or negatively impact the health, 

welfare, and safety of the surrounding area and mere conflict with the terms of the ordinance 

is insufficient as all variance requests are somewhat averse to an ordinance, hence why the relief 
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is sought in the first instance.  Harborside Associates, L.P. v. Parade Residence Hotel, LLC, 162 

N.H. 508 (2011). 

Furthermore, it important to note that prong 1 is in the negative.  That is to say that it does 

not require the Applicant to prove that the proposed use is IN the public interest, but only to 

prove that it is NOT CONTRARY TO the public interest. 

Here, the immediate ask is to allow for the Canopy Sign Area, specifically, the Stripe to 

exceed the allowable 20 SF.  Furthermore, to waive PZO Section 10.1252.40’s provisions 

relative to “illuminated areas” as being counted against any of the Stripe’s size calculations 

because there is no way to accurately measure ambient light against a square footage requirement 

as to the applicable area.  Again, the net result if relief is granted, is a less intensive sign. 

The surrounding area contains many commercial properties and, likewise, many signs.  The 

proposed project contains within it several businesses such as the co-brand food/beverage 

service, fuel pumps, and a convenience store.   

The proposed signage is the Applicant’s standard sign.     

The proposed sign will be appropriate for the Zone and it will not alter the overall esthetic of 

the area since the area is commercial.  Moreover, the proposed sign herein will be a less 

intensive use than what is already permitted.  See Exhibit “A” and Exhibit “B.”  

Consequently, there is no reason to believe that by granting this variance it would alter the 

essential character of the neighborhood since a fueling station/convenience store has been in 

place for so many years and there are many commercial signs in the area. 

Similarly, given that the same use has been active on this Property for so many years there is 

no reason to suspect or to conclude that an approval would negatively impact the health, welfare, 
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and safety of the surrounding area.  Indeed, there is simply no evidence to point to that would 

suggest the public is at any risk.   

Moreover, this ask is only in mere conflict with the PZO.   

 

2. If the variance were granted, the spirit of the ordinance would be observed because:  

As a matter of law, the analysis for both prongs one and two of the Variance criteria are the 

same.  As such, the Applicant incorporates and repeats the narrative of Prong 1 (above) and 

reiterates the same for Prong 2.  Harborside Associates, L.P. v. Parade Residence Hotel, LLC, 

162 N.H. 508 (2011). 

 

3. Granting the variance would do substantial justice because: 

Perhaps the only guiding rule [on this standard] is that any loss to the individual that is not 

outweighed by a gain to the general public is an injustice.  Malachy Glen Assocs. v. Town of 

Chichester, 155 N.H. 102, 109 (2007).     

Here, the loss to the Applicant in not approving this variance would far outweigh any benefit 

to the general public.   

The ask here is fairly minimal – to allow for a slightly larger Canopy Sign Area – despite that 

the proposal is more subdued than what is approved.  

The proposed Canopy Sign will help bring in customers to the Property and it will not 

obstruct any views and/or sightlines. 

If denied, the public gains nothing, as this Proposal will be less intensive than what is already 

permitted. 
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4. If the variance were granted, the values of the surrounding properties would not be 

diminished because: 

The surrounding area is zoned to allow for the fueling station and there has been a 

convenience store in site for decades and, moreover, there is another convenience store/fueling 

station directly across the street on the Newington side of Gosling Road.  As such, this is an 

appropriate use for the area.  

Very plainly, there is no evidence to suggest that granting this relief would negatively impact 

the surrounding property values.   

 

5. Unnecessary Hardship:  

“Hardship,” under NH RSA 674:33, I (b) (1) (A) and (B) is a straight forward three step 

analyses; 

a. What are the special conditions of the property, if any; 

b. ‘No fair and substantial relationship exists between the general public purposes of 

the ordinance provision and the specific application of that provision to the 

property,’ which can be said another way that if the variance is granted would 

it unreasonably frustrate the purpose ordinance; and, 

c. Is the proposed use reasonable?  

First, the special conditions (a) are satisfied due to the small size of the Property and the use 

that has historically existed at this location for decades.  

The Property is a corner lot that is well suited for the in/out traffic that is inherit of a fueling 

station/convenience store.  
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What is being proposed is less intensive than what the Applicant is already permitted to do 

and furthermore, there is no objective manner to measure the ambient light from the illuminated 

Stripe.    

To the extent that any residential areas will be impacted by the Proposal there is already 

adequate screening.  This Property is quite literally the Gateway from Newington into 

Portsmouth and is surrounded by several other commercial properties that would be expected to 

be in the vicinity of a fueling station.  

Next is (b), whether “[n]o fair and substantial relationship exists between the general public 

purposes of the ordinance provision and the specific application of that provision to the 

property.”  See NH RSA 674:33, et seq.  Or, again, if the variance is granted will it 

unreasonably frustrate the purpose of the PZO. 

The purpose and goals of the applicable ordinance is to ensure that signage does not get too 

large, too many, too unsightly, or cause any too many distractions. 

Here, despite the request for extra Canopy Sign square footage, the sign will not be 

abnormally large in comparison to many signs in the area.  In fact, as has been stated, it will 

appear to be smaller with only 2 Pectens (as opposed to 4 Pectens) and the Stripe will be 

contiguous rather than broken up in 4 sections.   

Overall, we contend that what the Applicant is asking for with respect to this relief will not 

unreasonably frustrate the purpose of the PZO and is, indeed, appropriate for a fueling station.  

Lastly (c), the proposed use for the Property is for a fueling station and the applicable Zone 

allows for that use and, thus, the proposed use is reasonable. 
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